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i

COR POR AT E DISCLOSU R E STAT E M EN T

Plaintiff-Appellant is Washington Alliance of Technology Workers, 

Local 37083 of the Communications Workers of American, AFL-CIO 

(“Washtech”). Pursuant to Federal Rules of Appellate Procedure 26.1, 

Washtech states that it is a labor union and has no shareholders.

J U R ISDIC T IONA L STAT E M EN T

The district court had jurisdiction over this action pursuant to the Ad-

ministrative Procedure Act, 5 U.S.C. § 706(2); because it is a federal 

question under 28 U.S.C. § 1331; and because the Defendant-Appellee is 

the United States, 28 U.S.C. § 1346. This court has jurisdiction over ap-

peals from final decisions of a district court under 28 U.S.C. § 1291. The 

final order appealed was filed on August 12, 2015. The notice of appeal 

was filed on August 18, 2015. 

CERT IF ICAT E A S TO PA RT IES, 
RU LI NGS, A N D R EL AT ED CA SES

Parties and Amici Curiae

The following are all the parties and amici curiae that appeared before 

the District Court:

1. Plaintiff-Appellant is Washington Alliance of Technology 
Workers, Local 37083 of the Communications Workers of 
America, AFL-CIO (“Washtech”). 

2. Defendant-Appellee is the U.S. Department of Homeland Se-
curity (“DHS”).

3. Judicial Watch, Inc. and Eagle Forum Education & Legal De-
fense Fund, Inc. appeared as amici curiea in the district court.
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ii

Rulings Under Review

Washtech seeks review of the District Court’s order of November 21, 

2014 (Docket 18, 74 F. Supp. 3d (D.D.C. 2014)) that was accompanied by 

a Memorandum Opinion issued the same day (Docket 17) and the Dis-

trict Court’s order of August 12, 2015 (Docket 44) that was accompanied 

by a Memorandum Opinion issued the same day (Docket 43).

Related Cases

This case has not been reviewed previously by any other court besides 

the District Court. Washtech is aware of two other cases in which the 

Defendant-Appellee is a party involving similar issues where the agency 

authorized aliens to work without statutory authority from Congress 

and one other case where the Defendant-Appellee has appeared as Am-

icus Curiae. Save Jobs USA v. U.S. Dep’t of Homeland Security is pending 

in the U.S. District Court for the District of Columbia (No. 1:15-cv-

00615); Texas v. United States (No.  1:14-cv-254) is pending in the U.S. 

District Court for the Southern District of Texas; and Ariz. Dream Act 

Coalition v. Brewer (No. 15-15307) is pending in the U.S. Court of Ap-

peals for the Ninth Circuit where the panel invited the government to 

participate as an amicus curiae.  

STAT U T ES A N D R EGU L AT IONS

Statutes and regulations at issue are reproduced in a separate addendum.
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iii

STAT E M EN T OF T H E ISSU ES 

1. Whether the District Court erred when it held that DHS has 
not exceeded its statutory authority by allowing aliens admitted 
on student visas who are no longer bona fide students, solely pur-
suing a course of study, at an approved academic institution to 
remain in the United States after graduation, work, or be unem-
ployed while looking for work.

2. Whether the District Court erred when it dismissed Washtech’s 
counts I–III of its complaint based upon lack of standing and 
statute of limitations for civil suits.

3. Whether in notice and comment rulemaking, the Skidmore stan-
dard of review, rather than Chevron applies, when the agency 
does not provide notice and comment.

4. Whether the District Court erred by staying vacatur of the 2008 
rule and allowing the agency time to promulgate a new regula-
tion implementing the conclusions of the original rule when, as 
in this case, the agency has publicly stated it has no intention of 
reevaluating the policy in that rule. 
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Statement of the Issues  ......................................................................iii

Table of Authorities ...........................................................................vii
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Statement of the Case .......................................................................... 1

Summary of the Argument ................................................................11

Standard of Review ...........................................................................12
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 I. Allowing aliens to work on student visas after they 
have left school under the OPT program is in 
excess of DHS authority because student visa status 
authorizes admission solely for a course of study at 
an approved academic institution. ............................................. 13

 A. DHS OPT regulations disregard the explicit 
statutory requirements for F-1 non-immigrant status. ........... 16

 B. DHS ignores the requirement that its regulations 
must ensure aliens leave the country when they 
no longer maintain the status for which they were 
admitted.  .............................................................................. 18

 C. DHS OPT regulations are designed to unlawfully 
circumvent the statutory labor protections of the 
H-1B classification................................................................. 19

 D. Even the agency has recognized the OPT 
program is in excess of its authority. ...................................... 21

 E. Age does not immunize the OPT program from 
judicial review. .......................................................................22
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 II. The District Court should not have reached a 
Chevron Step Two analysis because the student 
visa statute addresses the precise question at issue: 
whether student visa status requires attendance  
at a school. ................................................................................. 23

 A. The District Court’s Chevron Step One analysis 
found ambiguity in the definition of student visa 
status where no ambiguity exists by interpreting 
the provision as merely being an entry requirement. .............. 23

 B. The student visa statute cannot be interpreted as 
merely being an entry requirement because DHS 
regulations are required to insure aliens leave 
the country when they no longer conform to the 
status for which they were admitted.  ....................................24

 C. The general authority to administer the 
immigration system does not confer authority to 
convert student visas into a guestworker program 
designed to remedy imagined labor shortages. ...................... 27

 D. Adopting the District Court’s interpretation that 
the statutory definition of a visa status can be 
read merely as an entry requirement would upend 
the immigration system and conflict with past 
judicial interpretation. ........................................................... 29

 III. Using student visa regulations to create a 
guestworker program designed to remedy imagined 
labor shortages is unreasonable even under a 
Chevron Step Two analysis. ........................................................30

 A. The lack of an explicit definition of the word 
student in the statute does not create ambiguity 
because aliens on OPT are not students under any 
definition of the term. ...........................................................30

 B. The District Court should not have considered 
Congressional acquiescence because that is part of 
a Chevron Step Two analysis. ................................................. 32
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1

STAT E MEN T OF T H E CA SE

8 U.S.C. §  1101(a)(15)(F)(i) is a definitional provision of the Immigra-

tion and Nationality Act (“INA”) that classifies bona fide students as 

admissible non-immigrants (F-1 student visa). The controversy this case 

presents is whether this provision also authorizes the Department of 

Homeland Security (“DHS”) to operate an extra-statutory guestworker 

program designed to provide labor to industry through regulation, by 

allowing such aliens to work in the United States in student status long 

after graduation, or even to remain while unemployed and seeking ad-

ditional employment.

The issue was raised in the District Court below by the Washington 

Alliance of Technology Workers, Local 37083 of the Communication 

Workers of America, AFL-CIO (“Washtech”), a labor union that rep-

resents American technology workers located throughout the United 

States. 

Washtech filed this case on March 28, 2014. Complaint, Docket 1. The 

complaint alleged several procedural and substantive violations of the 

Administrative Procedure Act, Pub. L. No. 79-404, 60 Stat. 237 (1946) 

(“APA”) related to the promulgation of the DHS regulation, Extend-

ing Period of Optional Practical Training by 17-Months for F-1 non-

immigrant Students with STEM (Science, Technology, Mathematics, 

and Engineering) Degrees and Expanding Cap-Gap Relief for All F-1 

Students with Pending H-1B Petitions, 73 Fed. Reg. 18,944–56 (Apr. 8, 
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2008) (codified at 8 C.F.R. §§ 214, 274a) (“2008 OPT Rule”).

Specifically, the complaint alleged that the OPT program is in excess 

of DHS statutory authority because:

•	 (Count I) The OPT program allows aliens to maintain F-1 student 

visa status by not conforming to the requirements in § 1101(a)(15)(F)(i) 

that such aliens be bona fide students, solely pursuing a course of study 

at an approved academic institution;

•	 (Count II) The OPT program violates the requirement in § 1184(a)(1) 

that DHS regulations must “insure that” aliens leave the country 

when they no longer maintain the status for which they were admit-

ted; and

•	 (Count  III) The OPT program violates the requirements of 

§§ 1101(a)(15)(H)(i)(b), 1182(n), and 1184(g) governing the admission of 

college-educated labor under the H-1B program. 

The complaint also alleged that the 2008 OPT Rule:

•	 (Count IV) was arbitrary and capricious;

•	 (Count V) was unlawfully promulgated without notice and comment;

•	 (Count VI) did not conform to the regulations governing incorpora-

tion by reference in APA notices and unlawfully used incorporation 

by reference without conforming to regulations; and

•	 (Counts  VII and VIII) unlawfully modified the referenced docu-

ment (STEM field list) without following the procedures required 

by the APA.
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Statutory Background

Aliens are admitted into the United States as immigrants, non-immi-

grants or refugees. 8 U.S.C. §§ 1101(a)(15) and 1157. Section 1101(a)(15) was 

created in the Immigration Act of 1952 and authorizes DHS to admit 

non-immigrants for various purposes (e.g., diplomats, crewmen, visi-

tors, and journalists). Pub. L. No.  82-414, 66 Stat.  163. The common 

name associated with a non-immigrant visa category is derived from 

its subsection within §  1101(a)(15). 8 C.F.R. § 214.1(a)(2). For example, 

§ 1101(a)(15)(B) defines B visitor visas and § 1101(a)(15)(H)(ii)(a) defines 

H-2A agricultural guestworker visas.

DHS is authorized to set the duration of non-immigrant admission 

through regulation. § 1184(a)(1). However DHS regulations are required 

to “insure that at the expiration of such time or upon failure to maintain 

the status under which he was admitted … such alien will depart from 

the United States.” Id.

The H-1B guestworker visa is the primary statutory path for admitting 

college-educated, non-immigrant labor. §  1101(a)(15)(H)(i)(b). To protect 

domestic labor, the H-1B program requires the employer to submit a La-

bor Condition Application, § 1182(n), and imposes annual quotas that limit 

the number of visas, § 1184(g). Industry demand for such foreign labor is so 

great that the annual quotas are usually reached. E.g., 73 Fed. Reg. 18,946. 

Section 101 of the Immigration Act of 1952 created the F-1 student 

visa that authorizes DHS to admit bona fide students, who are solely 
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pursuing a course of study, at an approved academic institution that 

will report termination of attendance. § 1101(a)(F)(i). In Pub. L No. 97-

116, §§ 2(a)(1), 18(a)(1), 95 Stat. 1611 and 1618 (1981), Congress changed 

the definition of student visa status, “to specifically limit it to academic 

students.” S. Rep. 96-859, p. 7 (1980).

 The Immigration Act of 1990 contained the only statutory autho-

rization for aliens to work on student visas enacted by Congress. Pub. 

L. No. 101-649, § 221, 104 Stat. 4978, 5027–28. This was a trial program 

allowing aliens to work while in school or during summer vacation and 

required the Immigration and Naturalization Service (“INS”) to submit 

a report on the program. Id. The House report on the bill stated of this 

program, “to assure compliance with the student visa, the alien is re-

quired to be in good academic standing.” H.R. Rep. 101-723, p. 66 (1990).

Congress allowed this statute to sunset at the end of the initial trial 

work program, after the INS and Department of Labor determined that 

it was inconsistent with the intent of the student visa. An Evaluation 

of the Pilot Program of Off-Campus Work Authorization for Foreign Stu-

dents, U.S. Dep’t of Labor & Immigration and Naturalization Service, 

Aug. 10, 1994, p. 7. There has thus been no statutory provision in effect 

authorizing aliens to work on student visas for more than twenty years.

Regulatory Background

The agency has nonetheless permitted aliens by regulation to work on 

student visas under several administratively created programs, distin-
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guished primarily by whether the employment occurs before1 or after 

graduation. 8 C.F.R. § 214.2(f)(10).

Regulations authorizing work on student visas have existed since 

1947. Part 125—Students, 12 Fed. Reg. 5,355–57 (Aug. 7, 1947) (Codified 

at 8 C.F.R. § 125). The regulations at that time allowed students to work 

for six months when required or recommended by the school. Id. Up 

to two more 6-month work periods could be authorized if the school 

and training agency certified that the training could not be completed 

in less time. Id. Agency regulations refer to work on student visas using 

the euphemism “practical training.” E.g., id; 8 C.F.R. § 214.2(f)(10). 

From there, student visa work programs expanded incrementally. By 

1981 regulations allowed aliens to work after graduation if the school 

certified that such work was not available in the alien’s home country. 

8 C.F.R. § 214.2(f)(10) (1981). That restriction was removed by 1991 when 

the agency authorized all graduates to work. Nonimmigrant Classes; 

Students, F and M Classifications, 56 Fed. Reg. 55,608 (Oct. 29, 1991) 

(codified at 8 C.F.R. §§ 214, 274a). 

In 1992, the INS created the work program at issue in this case: post-

completion Optional Practical Training (“OPT”). Pre-Completion In-

terval Training; F-1 Student Work Authorization, 57 Fed. Reg. 31,954 

1 The regulatory-created work programs that allow bona fide students 
to work while enrolled in school are not at issue in this case. The issue 
here is whether DHS may authorize aliens who are no longer students 
to work on student visas after graduation.
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(July 20, 1992) (codified at 8 C.F.R. § 214.2).2 Under the OPT program, 

aliens on student visas can work for up to a year after graduation in a job 

related to their field of study. Id. In 2002, DHS removed the requirement 

that aliens on OPT be enrolled at a school. Retention and Reporting 

of Information for F, J, and M Nonimmigrants; Student and Exchange 

Visitor Information System (SEVIS), 67 Fed. Reg. 76,256 (Dec. 11, 2002) 

(codified at 8 C.F.R. §§ 103, 214, 248, 274a).

In 2007, Microsoft’s chief lobbyist proposed a scheme to the DHS 

secretary at a dinner party to use student visas to circumvent the H-1B 

quotas. A.R. 120–23. Microsoft’s plan was to extend the OPT term to 

29-months so that student visas could serve as a substitute for H-1B 

visas. Id. Over the next few months DHS worked in secrecy with indus-

try and academic lobbyists to produce regulations to implement Micro-

soft’s scheme. A.R. 124–27, 130–34. The public received no notice that 

such regulations were being considered until DHS promulgated them 

fait accompli, without notice and comment. 2008 OPT Rule, 73 Fed. 

Reg. 18,944–56. 

The main change in the 2008 OPT Rule was the expansion of the 

time period F-1 visa holders were permitted to work after graduation. 

Id. The existing 1-year OPT term remained in place for all non-student 

graduates. Id. The 2008 OPT Rule created two different extensions to 

2 The same rule created the pre-completion Optional Practical 
Training program for students to work as part of their education. This 
program for actual students is not at issue in this case.
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the 1-year term that apply in special circumstances. Id. at 18,947–50. The 

first extension applies when the employer files a petition for an H-1B 

visa on behalf of the alien. Id. at 18,947–48. That extension lasts from 

the time the H-1B petition is filed, until a final decision is made on that 

petition or to the visa start date. Id. The second extension only applies to 

aliens with degrees in Science/Technology/Engineering/Mathematics 

(“STEM”) fields. Id. at 18,948–50. Aliens with degrees in fields DHS 

designates as STEM can apply for a 17-month extension, providing at 

least 29 months of work authorization. Id. 

Combined, the original 1-year term and the extensions under the 

2008 OPT Rule allow aliens to work for up to 29- to 35-months, de-

pending up on when they graduate. In addition, the 2008 OPT Rule, 

for the first time, authorized non-student graduates to remain in the 

United States on a student visa even while unemployed and merely 

looking for work. Id. at 18,950.

DHS justified the need for these regulations governing student vi-

sas by declaring a “critical shortage” of STEM workers and asserting 

that the statutory protections for American workers under the H-1B 

program created a “competitive disadvantage for U.S. companies.” Id. 

at 18,947. DHS responded by allowing aliens who could not get an H-1B 

visa to work instead for an extended period of time on a student visa. Id. 

at 18,944–56. The 2008 OPT Rule findings stated that it would create 

a “significant expansion,” in the number of STEM workers available for 
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industry. Id. at 18,953. DHS identified no educational purpose whatso-

ever for the 2008 OPT Rule. Id. at 18,944–56.

Litigation Background

On August 25, 2014, DHS filed a motion to dismiss under Fed. R. Civ. 

P.  12(b)(1). Docket 10. DHS asserted that Washtech did not have Ar-

ticle III standing and that its claims were barred by the statute of limi-

tations. Id. 

The District Court issued its opinion on November 21, 2014. 

Docket 17. Wash. Alliance of Tech. Workers v. U.S. Dep’t of Homeland Sec., 

74 F. Supp. 3d 247 (D.D.C. 2014). The court held that Washtech had pled 

injuries to sustain standing for Counts IV–VIII under the competitor 

standing doctrine. Id. at 5–6. The court dismissed Counts I–III of the 

complaint challenging the OPT program prior to the 2008 OPT Rule, 

holding that Washtech did not plead injuries occurring before 2008 and, 

in the alternative, Washtech was barred by the statute of limitations. Id. 

at 7–10. The dismissal of these counts is one of the issues on appeal.

Rather than giving serious reconsideration to whether the OPT 

program should have been expanded to begin with, that same day the 

White House announced that DHS would “expand and extend” the 

OPT program. Press Release, the White House Streamlining Legal 

Immigration (Nov. 21, 2014).

On December 12, 2015, Washtech filed its First Amended Complaint. 

Docket 20. This was identical to the original complaint except that it 
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added Count IX, alleging that the 2008 OPT Rule was in excess of 

DHS authority. Id.

On March 6, 2015 both parties filed motions for summary judgment. 

Docket 25 and 27. The District Court decided these motions on August 

12, 2015. Docket  43. The memorandum opinion held that Washtech’s 

evidence “is more than sufficient to support plaintiff’s constitutional 

standing.” Mem. Op. at 8. The court held that the Chevron U.S.A. v. 

Natural Res. Defense Council, 467  U.S. 837, 842–44 (1984) standard of 

review applied, even though DHS did not provide notice and com-

ment. Mem. Op. at 17–19. Applying Chevron, in its Step One analysis, 

the court held that the statutory definition of F-1 status requiring the 

alien to be solely pursuing a course of study at an academic institution, 

“could sensibly be read as an entry requirement” leaving an ambiguity as 

to whether those requirements only apply when the alien arrives in the 

country. Mem. Op. at 20–21. The District Court cited DHS authority 

under §  1184(a)(1) to set the duration of non-immigrant admission in 

support of this proposition. Id. at 21. However, the District Court did 

not address the applicability of the requirement in § 1184(a)(1) that DHS 

regulations must insure aliens leave the country when they no longer 

maintain the status for which they were admitted. Id.

Moving to Chevron Step Two, the court held that, because of the 

long history of work under student visas and its amendments to student 

visas, Congress had acquiesced to DHS’s policy of allowing aliens to 
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work on student visas after graduation. Id. at 25–30. Therefore, the court 

held it was within DHS authority to allow aliens to work on student 

visas when they no longer conformed to the definition of student visa 

status in § 1101(a)(15)(F)(i). Id. at 30.

The District Court also addressed the question of whether DHS had 

good cause to waive notice and comment. Id. at 30–34. The court ob-

served that the exhaustion of the H-1B quotas addressed by the 2008 

OPT Rule was longstanding and not a sudden emergency. Id. at 33–34. 

The court also observed that the “the record is largely one-sided, with 

input only from technology companies that stand to benefit from ad-

ditional F-1 student employees.” The court held that the record did not 

establish good cause under 5 U.S.C. § 553(b)(3)(B) to waive notice and 

comment. Id. at 34. Consequently, the District Court vacated the 2008 

OPT Rule but stayed vacatur until Feb. 12, 2016 to allow DHS to re-

publish the rule with notice and comment, id. at 36–37, even though the 

result of such notice and comment was a foregone conclusion because 

the executive branch had already announced what the outcome would 

be in advance. Press Release, the White House, supra.

The District Court did not address any of the other issues raised in 

the complaint.

After the District Court’s August 12, 2015 Order, DHS proposed new 

regulations that would expand the STEM OPT extension from 17- to 

24-months, thereby making nonstudents eligible for at least 36 months 
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of STEM OPT. Improving and Expanding Training Opportunities 

for F-1 Nonimmigrant Students With STEM Degrees and Cap-Gap 

Relief for All Eligible F-1 Students, 80 Fed. Reg. 63,375–404 (proposed 

Oct. 19, 2015).

SU M M A RY OF T HE A RGU MEN T

DHS has misused its authority to admit aliens in F-1 student visa status 

in order to create an extra-statutory guestworker program (OPT). DHS 

has designed OPT to supply labor to industry while circumventing the 

protections for domestic labor in the INA statutes governing the H-1B 

specialty occupation work program. 73 Fed. Reg. 18,946–47. The statu-

tory definition of F-1 student visa status is a bona fide student, solely 

pursuing a course of study, at an approved academic institution that 

will report termination of attendance. § 1101(a)(15)(F)(i). Ignoring those 

restrictions, DHS regulations authorize aliens to remain the United 

States after graduation and work or be unemployed looking for work, 

8  C.F.R. §  214.2(f)(10). Any alleged educational purpose in this case 

is pretext as the regulations are designed to supply labor to industry. 

73 Fed. Reg. 18,944–56.

The OPT program is unlawful because it allows aliens admitted on 

student visas to remain in the United States and work or be unem-

ployed after graduation, 8 C.F.R. § 214.2(f)(10), that is, after they have 

left school and no longer meet the clear, mandatory statutory condi-

tions for maintenance of lawful F-1 status imposed by Congress under 
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§  1101(a)(15)(F)(i). Therefore, the 2008 OPT Rule does not survive a 

Chevron Step One analysis. 

The District Court’s holding that the definition of student visa status is 

ambiguous because it could be interpreted as merely being an entry require-

ment (thereby allowing DHS to deviate from the statutory definition after 

the aliens arrive in the country) is in direct conflict with, (1) § 1184(a)(1), that 

requires DHS regulations to insure aliens leave the country when they do 

not maintain the status for which they were admitted; (2) §1227(a)(1)(C)(i), 

making aliens who do not comply with the statute for which they were ad-

mitted deportable; and (3) the provisions of § 1101(a)(15)(F)(i) that require 

aliens on a student visa to have an ongoing relationship with their school. 

Furthermore, the District Court erred in finding DHS’s interpretation 

that a student visa can be transformed into a guestworker visa through 

regulation is reasonable under a Chevron Step Two analysis.

STA N DA R D OF R EV IEW

The review of an agency record presents entirely questions of law. Am. 

Bioscience v. Thompson, 269 F.3d 1077, 1083–84 (D.C. Cir. 2001). The Court 

reviews questions of law de novo. Acree v. Republic of Iraq, 370 F.3d 41, 49 

(D.C. Cir. 2004). “[O]n appeal [the Court] review[s] not the judgment 

of the district court but the agency’s action directly, giving “no particu-

lar deference” to the district court’s view of the law.” Oceana v. Locke, 

670 F.3d 1238, 1240 (D.C. Cir. 2011) (quoting Natural Res. Def. Council v. 

Daley, 209 F.3d 747, 752 (D.C. Cir. 2000)). 
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A RGU MEN T
I. Allowing aliens to work on student visas after 

they have left school under the OPT program is 
in excess of DHS authority because student visa 
status authorizes admission solely for a course of 
study at an approved academic institution.

A court should “hold unlawful and set aside agency action, findings, and 

conclusions found to be … in excess of statutory jurisdiction, authority, 

or limitations, or short of statutory right.” 5 U.S.C. § 706(2)(C). Chevron, 

467 U.S. at 842–44 provides the standard of review of an agency action 

when it uses full notice and comment procedures. 3 Mayo Found. for 

Med. Educ. & Research v. United States, 562 U.S. 44, 58 (2011). The D.C. 

Circuit elucidated this standard of review in Motion Picture Ass’n of Am. 

v. FCC:

In Chevron, the Court held that, “if the intent of Congress is 
clear, that is the end of the matter; for the court, as well as the 
agency, must give effect to the unambiguously expressed intent of 
Congress.” This is so-called ‘Chevron Step One’ review. If Con-
gress “has not directly addressed the precise question” at issue, 
and the agency has acted pursuant to an express or implicit del-
egation of authority, the agency’s interpretation of the statute is 
entitled to deference so long as it is “reasonable” and not other-
wise “arbitrary, capricious, or manifestly contrary to the statute.” 
This is so-called “Chevron Step Two” review. In either situation, 
the agency’s interpretation of the statute is not entitled to defer-
ence absent a delegation of authority from Congress to regulate 
in the areas at issue.

3 Washtech explains infra that Chevron does not provide the appro-
priate standard of review here, where DHS did not provide notice and 
comment.

USCA Case #15-5239      Document #1589829            Filed: 12/21/2015      Page 30 of 76



14

Mead reinforces Chevron’s command that deference to an agen-
cy’s interpretation of a statute is due only when the agency acts 
pursuant to “delegated authority.” The Court in Mead also makes 
it clear that, even if an agency has acted within its delegated au-
thority, no Chevron deference is due unless the agency’s action has 
the “force of law.”

309 F.3d 796, 801 (D.C. Cir. 2002) (quoting Chevron, 467 U.S. at 842–44 

and United States v. Mead Corp., 533 U.S. 218, 225 (2001)).

The central question here is wheter Congress bestowed upon DHS the 

authority to allow aliens on student visas to remain in the United States 

after graduation and work or be unemployed? If the answer to that ques-

tion be it did not, then DHS has exceeded its statutory authority, the anal-

ysis does not proceed beyond Chevron Step One, and the OPT program 

should then be set aside. See Port Auth. of N.Y. & N.J. v. DOT, 479 F.3d 21, 

27 (D.C. Cir. 2007) (quoting Motion Picture Ass’n, 309 F.3d at 801) (“Statu-

tory interpretations by agencies are ‘not entitled to deference absent a del-

egation of authority from Congress to regulate in the areas at issue.’”).

Entirely through regulation, DHS has created in OPT a rogue 

guestworker program; one specifically designed to circumvent the 

statutory labor protections in the H-1B program; protections that the 

agency claimed created a “competitive disadvantage for U.S. compa-

nies.” 73 Fed. Reg. 18,946–47. Under OPT, aliens are allowed to work 

or be unemployed looking for work for three distinct time periods after 

graduation. 8 C.F.R. § 214.2(f)(10). First, the OPT program, as origi-

nally crafted by DHS regulation in 1992, allows all college graduates to 
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work for up to one year after graduation. 57 Fed. Reg. 31,954. The 2008 

OPT Rule added two extensions to the one-year OPT term. 73 Fed. 

Reg. 18,944–56. The second work period applies to all graduates and 

extends from the time an H-1B petition is filed on their behalf until 

a decision is made on that petition, or until the start date of the H-1B 

visa. 8 C.F.R. §  214.2(f)(5)(vi). The third work period applies only to 

aliens with degrees in fields that DHS designates as STEM. 8 C.F.R. 

§ 214.2(f)(10)(ii)(C). Such aliens may apply for an additional 17-months of 

work. Id. Combined, a non-student alien with a degree in a STEM field 

can work on a student visa in the United States from 29- to 35-months, 

depending upon the alien’s graduation date. DHS moreover allows OPT 

beneficiaries to remain in the United States on a student visa after they 

graduate, even if unemployed. 8 C.F.R. §  214.2(f)(10)(ii)(E). Through 

this process DHS has transformed student visas into a guestworker sys-

tem whose purpose is to supply labor to industry, with no educational 

purpose whatsoever. 73 Fed. Reg. 18,946–47, 18,944–56.

Under a proper Chevron analysis, the District Court should have 

found that the OPT program is in excess of DHS authority, because it 

conflicts with the statutory requirements for F-1 visas, § 1101(a)(15)(F)(i), 

as well as the statutory mandate that DHS insure that nonimmigrant 

aliens leave the country when they no longer maintain the status for 

which they are admitted. § 1184(a)(i). As such, the District Court erred 

in proceeding past a Chevron Step One analysis.
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A. DHS OPT regulations disregard the explicit statutory 
requirements for F-1 non-immigrant status.

“It is axiomatic that administrative agencies may issue regulations only 

pursuant to authority delegated to them by Congress.” Am. Library Ass’n 

v. FCC, 406 F.3d 689, 691 (D.C. Cir. 2005). “Were courts to presume a 

delegation of power absent an express withholding of such power, agen-

cies would enjoy virtually limitless hegemony, a result plainly out of 

keeping with Chevron and quite likely with the Constitution as well.” 

Ry. Labor Executives’ Ass’n v. Nat’ l Mediation Bd., 29 F.3d 655, 671 (D.C. 

Cir. 1994) (en banc). The statutory definition of F-1 non-immigrant sta-

tus includes six mandatory elements: (1) “having a residence in a foreign 

country which he has no intention of abandoning”; (2)  “bona fide stu-

dent”; (3) “qualified to pursue a full course of study”; (4) “enter[ing] the 

United States temporarily”; (5) “solely for the purpose of pursuing such 

a course of study”; (6) at an approved academic institution that will re-

port termination of attendance. § 1101(a)(15)(F)(i). DHS’s OPT program 

simply ignores all of these statutory mandates. 

First, student visa status requires that the alien “hav[e] a residence in 

a foreign country which he has no intention of abandoning.” DHS has 

admitted it extended the OPT program as a stop-gap measure to give 

these aliens time to adjust status to remain in the United States. 73 Fed. 

Reg. 18,947, 18,950–51. 

Second, the statute requires that the alien be a bona fide student. By 

adding the qualifier “at an established college, university, … or other 
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academic institution” to the term bona fide student in §  1101(a)(15)(F), 

Congress clearly intended that to mean someone attending school. 

S. Rep. 96-859, p.  7 (1980). OPT aliens are not attending school but, 

instead are working or unemployed graduates. 8 C.F.R. § 214.2(f)(10)(ii).

Third, aliens on OPT are not engaged in a full course of study—an 

activity that requires attendance at a school and does not encom-

pass working in industry or being unemployed after finishing school. 

8 C.F.R. § 214.2(f)(6) (defining a “full course of study’ as required by 

section 101(a)(15)(F)(i)”). Again, OPT aliens are simply working or un-

employed graduates. 8 C.F.R. § 214.2(f)(10)(ii). 

Fourth, the statute requires that the alien seek “to enter the United 

States temporarily.” As stated before, DHS has admitted it extended 

the OPT program as a stop-gap measure to give these aliens time to ad-

just status to remain in the United States. 73 Fed. Reg. 18,947, 18,950–51. 

There is nothing temporary about their intended stay.

Fifth, student visa status requires that the alien be admitted, “solely 

for the purpose of pursuing [] a course of study.” § 1101(a)(15)(F)(i). OPT 

aliens, as graduates and full-time participants in the U.S. labor force, 

8 C.F.R. § 214.2(f)(10), are no longer pursuing the sole purpose for which 

they were admitted, as DHS regulations are required to insure. § 1184(a)(1). 

Lastly, student visa status requires that the alien pursue a course 

of study at an approved academic institution that will report termi-

nation of attendance. §  1101(a)(15)(F)(i). OPT aliens, as graduates, 
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are no longer enrolled in an approved academic institution. 8 C.F.R. 

§ 214.2(f)(10)(ii)(A)(3).

OPT participants, therefore, do not meet the statutory requirements 

for F-1 status. § 1101(a)(15)(F)(i).

Cognizant that the OPT program is not authorized by the terms 

of the statute, DHS has, by regulation, attempted to alter and amend 

the statutory requirements. Compare §  1101(a)(15)(F)(i) (authorizing 

admission solely for a course of study at an academic institution) with 

8 C.F.R. §  214.2(f)(5) (altering and amending the definition of F-1 

status to include “engaging in authorized practical training follow-

ing completion of studies.”). DHS may not, by regulation, contradict 

the clear statutory requirements. As a result, DHS has exceeded its 

statutory authority. See Ry. Labor Executives, 29 F.3d at 671 (stating 

an agency has no power to act unless Congress confers that power). 

Under Chevron Step One, the OPT regulations must be set aside. See 

Motion Picture Ass’n, 309 F.3d at 801.

B. DHS ignores the requirement that its regulations must 
ensure aliens leave the country when they no longer 
maintain the status for which they were admitted. 

DHS has discretion to govern the duration of nonimmigrant admission. 

§ 1184(a)(1). However, such regulations are required to insure that, “upon 

failure to maintain the status under which he was admitted … such 

alien will depart from the United States.” § 1184(a)(1). Therefore, DHS 

is required to make certain that aliens on F-1 student visas leave the 
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country when they no longer conform to the statutory definition of F-1 

status. As shown in the previous section, aliens working or unemployed 

after graduation on OPT cannot meet the statutory requirements for 

maintaining F-1 status. By failing to ensure aliens leave the country 

after graduation, DHS OPT regulations are in excess of limitations on 

it its authority and should be set aside under Chevron Step One. See Mo-

tion Picture Ass’n, 309 F.3d at 801.

C. DHS OPT regulations are designed to 
unlawfully circumvent the statutory labor 
protections of the H-1B classification.

The agency has a history of misusing regulation to circumvent statutory 

labor protections in nonimmigrant guestworker visa provisions, by al-

lowing aliens to work on improper visas instead. In Int’ l Union of Brick-

layers & Allied Craftsmen v. Meese, the agency put in place procedures 

allowing bricklayers to work on B visitor visas, circumventing the labor 

protections in H-2 guest worker visas that should have been applied. 

761 F.2d 798, 803 (D.C. Cir. 1985). In Int’ l Longshoremen’s & Warehouse-

men’s Union v. Meese, the agency unlawfully admitted foreign crane op-

erators to work on D (crewmen) visas rather than the proper H visa. 

891 F.2d 1374, 1379 (9th Cir. 1989). Courts have analyzed such visa sub-

stitutions both from the perspective of the terms of the visa being used 

and from the perspective of the visa being circumvented. For example, 

in Int’ l Union of Bricklayers & Allied Craftsmen v. Meese, the court held 

that allowing alien bricklayers to work on B visitor visas rather than 
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H-2 guest worker visas violated the provisions of both visas. 616 F. Supp. 

1387, 1399 (N.D. Cal. 1985). 

The statutory means for admitting non-immigrant, college-educated 

labor is the H-1B visa. § 1101(a)(15)(H)(i)(b). The H-1B program incor-

porates protections for American workers, including statutory quotas on 

admissions. § 1184(g). Industry demand for foreign labor often exceeds 

the H-1B quotas. 73 Fed. Reg. 18,946. Microsoft proposed to DHS what 

would become the 2008 OPT Rule, as a means to circumvent the H-1B 

quotas (i.e., “to help address the H-1B visa shortage.”). A.R. 120–23. DHS 

followed through and used that rationale to justify the 2008 OPT Rule. 

73 Fed. Reg. 18,946. For DHS, the statutory provisions of the Immigra-

tion and Nationality Act (“INA”) protecting American workers by re-

stricting foreign labor became the problem to overcome; not the rules to 

be obeyed. By allowing aliens to work on F-1 student visas (rather than 

H-1B visas), such aliens are able to work in the United States without 

complying with the labor protections of the H-1B program (especially 

the limits on numbers) that rightly should be applied to such workers. 

§§ 1182(n) and 1184(g). As such, DHS violates the provisions of the H-1B 

visa as well as those of the F visa. C.f., Bricklayers, 616 F. Supp. at 1399. 

These regulations should be set aside under Chevron Step One. See Mo-

tion Picture Ass’n, 309 F.3d at 801. Moreover, the District Court erred by 

considering this circumvention of visa provisions under Chevron Step 

Two rather than under Chevron Step One. Mem. Op. at 29. 
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D. Even the agency has recognized the OPT 
program is in excess of its authority.

In 1977, the INS reduced the “practical training” period from 18- to 

12-months. Nonimmigrant Students; Authorization of Employment 

for Practical Training; Petitions for Approval of Schools; Supporting 

Documents, 42 Fed. Reg. 26,411–13 (May 19, 1977) (amending 8 C.F.R. 

§ 214). This action was in response to Department of Labor concern 

that aliens on student visas were creating unfair competition with 

Americans. Id. at 26,411. In that rule, the agency “determined that 

a maximum period of one year of practical training is sufficient to 

enable graduates to prepare themselves for entrance level positions 

in their chosen fields.” Id. The agency also recognized, “There is no 

indication that the Congress intended that [an F-1 alien] remain and 

work in the U.S. for an extended period after completion of his course 

of study and until he becomes fully experienced in his occupational 

skill.” Id. at 26,412.

The agency knew at that time it was skating on thin ice with work 

on student visas. In response to comments that the INS had not cited 

authority for the proposed rule, it admitted that, “There is no statute 

under which employment of nonimmigrant students for practical train-

ing is authorized.” Id. at 26,411. The result was a rule that scaled back 

nonstudent work on student visas to that which might be tolerated; not 
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that which was authorized.4 Id. at 26,412 (“Rather than eliminate the 

provisions for training altogether, however, the Service will merely re-

duce the practical training period available to the alien student.”). 

E. Age does not immunize the OPT 
program from judicial review.

Age does not immunize an administrative practice from judicial review. 

In Sloan v. SEC, the Supreme Court addressed a Securities and Ex-

change Commission (“SEC”) interpretation that had been consistent 

for thirty-four years. 436 U.S. 103, 105 (1978). The SEC was authorized to 

suspend the trading of a security for up to ten days but had interpreted 

the statute as allowing it to impose consecutive suspensions where, in 

Sloan, the suspension had lasted over a year. Id. at 105. 

The Court held that, while it is a general principle of law that a 

longstanding and consistent practice is entitled to deference, it does 

not relieve the court of its responsibility to ensure the practice is 

consistent with the agency’s statutory authority. Id. The Court held 

that the practice of serial suspensions, even though it was consis-

tent and longstanding, was in excess of SEC authority because it 

was inconsistent with the statute. Id. at 116–17. Likewise, the age of 

the practices at issue does not exempt them from judicial review. Id. 

at 105. Unlike in Sloan, however, the practice of allowing aliens to 

4 Four years later, Congress changed the definition of F-1 status, ex-
plicitly limiting the course of study to one at an academic institution. 
Pub. L No. 97-116, §§ 2(a)(1), 18(a)(1), 95 Stat. 1611 and 1618 (1981)
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work after graduation, has never been consistent. See Statement of 

the Case, supra.

II. The District Court should not have reached a Chevron 
Step Two analysis because the student visa statute 
addresses the precise question at issue: whether 
student visa status requires attendance at a school.

When a court reviews an agency’s construction of the statute the first 

question is “whether Congress has directly spoken to the precise ques-

tion at issue. If the intent of Congress is clear, that is the end of the 

matter; for the court, as well as the agency, must give effect to the un-

ambiguously expressed intent of Congress.” Chevron, 467 U.S. at 842–43. 

Here, the Step One inquiry is whether F-1 student visa status requires 

the alien to be solely pursuing a course of study at an approved academic 

institution. Because the OPT program is in excess of statutory DHS 

authority, the Chevron analysis should have ended at Step One. The 

District Court erred by finding ambiguity in the statute and reaching 

its finding based on an impertinent Chevron Step Two analysis.

A. The District Court’s Chevron Step One analysis 
found ambiguity in the definition of student visa 
status where no ambiguity exists by interpreting the 
provision as merely being an entry requirement.

The District Court’s Chevron analysis sidestepped the contradiction be-

tween the student visa status’s statutory requirement that such aliens 

be attending school and regulations allowing work after graduation by 

finding ambiguity where none exists in the statute. Mem. Op. at 20–22. 
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The District Court’s key error occurs here:

To be sure, F-1 defines a nonimmigrant as a student “who seeks 
to enter the United States temporarily and solely for the purpose 
of pursuing such a course of study … at” an approved academic 
institution. 8 U.S.C. § 1101(a)(15)(F)(i). However, as argued by de-
fendant, this clause could sensibly be read as an entry requirement. 
(Def.’s Opp. at 21 (“[T]he INA definition of ‘student’ is only the 
definition of what is required to be proved at the time of admission 
to obtain a student visa.”).) This reading is bolstered by Congress’ 
delegation of the power to prescribe regulations related to a non-
immigrant’s duration of stay. See 8 U.S.C. § 1184(a)(1).

Mem. Op. at 20–21. By holding that § 1011(a)(15)(F)(i) could be interpreted 

as applying to the alien’s entire duration or stay or merely applying at 

the time of admission, the District Court found that the provision was 

ambiguous, allowing it to move on to a Chevron Step Two analysis. As 

shown in the following sections, the definition of F-1 student visa status 

at § 1011(a)(15)(F)(i) unambiguously applies to the alien’s entire duration 

of stay. The District Court erred by creating an ambiguity where none 

existed to allow it to move on to Chevron Step Two.

B. The student visa statute cannot be interpreted 
as merely being an entry requirement because 
DHS regulations are required to insure aliens 
leave the country when they no longer conform 
to the status for which they were admitted. 

The District Court stated that its interpretation that the provisions of 

§ 1101(a)(15)(F)(i) could be interpreted merely as entry requirements “is 

bolstered by Congress’ delegation of the power to prescribe regulations 

related to a nonimmigrant’s duration of stay. See 8 U.S.C. § 1184(a)(1).” 
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Mem. Op. at 20–21. The District Court’s novel construction of this 

clear definitional provision should be reversed because it conflicts with 

the statutory scheme as a whole. 

First §  1184(a)(1), itself, directly contradicts the District Court’s in-

terpretation. While § 1184(a)(1) allows DHS to set the duration of non-

immigrant status (e.g., DHS clearly has the authority to prevent foreign 

students from taking 17 years to complete a bachelor’s degree), it also 

mandates that DHS regulations “insure that … upon failure to main-

tain the status under which he was admitted … [the] alien will de-

part from the United States.” § 1184(a)(1). That provision unambiguously 

makes the non-immigrant status definitions of § 1101(a)(15) apply to the 

entire duration of the aliens’ stay.

Second, the District Court’s interpretation, if adopted by this Circuit, 

would arbitrarily exempt students from deportation for failure to main-

tain lawful status under § 1227(a)(1)(C)(i) (designating “any alien who 

was admitted as a nonimmigrant and who has failed … to comply with 

the conditions of any such status” as deportable.) “Failure to maintain 

[nonimmigrant visa] status encompasses all conditions of status, and 

includes a student who fails to maintain a full course of study….” Ira J. 

Kurzban, Immigration Law Sourcebook, 14th Ed., § 3.V.B.2, at 210 (2014). 

A full course of study is generally defined as twelve hours of undergrad-

uate study per semester, where all such students are charged full-time 

tuition. 8 C.F.R. § 214.2(f)(6)(i)(B). An OPT beneficiary cannot be a 
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student engaged in a full course of study. By definition, such aliens are 

authorized to work “after completion of the course of study….” 8 C.F.R. 

§ 214.2(f)(10)(ii)(A)(3). In addition, the designated school official (DSO) 

from which the alien is graduating must annotate the alien applicants 

Form I-20 and update the applicant’s record in SEVIS prior to approval, 

ensuring that the alien has, inter alia, completed the prerequisite course 

of study. 8 C.F.R. §  214.2(f)(11)(ii). See also Laoye v. AG of the United 

States, 572 Fed Appx. 88, 90 (3d Cir. 2014) (stating an alien was out of 

F-1 status and removable for not maintaining a full course of study of 

at least 12 semester hours); Sakkarapope v. Gonzales, 212 Fed. Appx. 642 

(9th Cir. 2006) (stating F-1 status continued as long the alien pursued a 

full course of study at an academic institution); Mortazavi v. INS, 719 

F.2d 86, 87–88 (4th Cir. 1983) (stating that the alien was in violation of 

§ 1251(a)(9)—now recodified at § 1227—for not attending school).   

Third, the plain language of the definition of F-1 status precludes the 

ambiguity the District Court found. Mem. Op. at 20–21. The District 

Court’s Chevron Step One analysis is defective because it relied on an 

arbitrary excerpt from the long statutory provision at issue. Mem. Op. 

at  2. The District Court’s abridged quotation critically omits the re-

quirements that the “full course of study” must take place at, “[] an 

established … academic institution … [that has] agreed to report to the 

Attorney General the termination of attendance of each nonimmigrant 

student.” § 1101(a)(15)(F)(i). The requirement that the school must report 
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termination of attendance of the alien necessitates an ongoing relation-

ship between the alien and the school. Therefore, § 1101(a)(15)(F)(i) can-

not possibly be interpreted as merely being an entry requirement. The 

District Court’s analysis should have stopped at Chevron Step One and 

held that OPT was in excess of DHS authority.

Under the District Court’s novel view that the statutory definition 

of F-1 student classification could be satisfied merely at entry, untied to 

any continuing maintenance of status requirement, ignores the explicit 

mandates to the contrary in §§ 1184(a)(1) and 1227(a)(1)(C)(i). In addition, 

the key phrases of “enter the United States temporarily and solely for the 

purpose of pursuing such a  course of study … at … an [approved aca-

demic institution that will report] … the termination of attendance” in 

§ 1101(a)(15)(F)(i) would become meaningless surplusage. The Supreme 

Court has directed that, “[i]t is the duty of the court to give effect, if 

possible, to every clause and word of a statute.” Montclair v. Ramsdell, 

107 U.S. 147, 152 (1883). When read in pari materia, § 1101(a)(15)(F)(i) can-

not be interpreted as an ambiguously worded entry requirement. 

C. The general authority to administer the 
immigration system does not confer authority to 
convert student visas into a guestworker program 
designed to remedy imagined labor shortages.

The purpose of the 2008 OPT Rule is to remedy a DHS-imagined la-

bor shortage in STEM fields. 73 Fed. Reg. 18,947–48. The District Court 

held that DHS’s general authority to administer the immigration system, 
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including the institutional purpose of “ensur[ing] that the overall eco-

nomic security of the United States is not diminished by efforts, activities, 

and programs aimed at securing the homeland,” conferred on DHS the 

authority to convert student visas into a guestworker program designed 

to remedy imagined labor shortages. Mem. Op. at 29 (quoting 6 U.S.C. 

§ 111(b)(1)(F)). This holding conflicts with the precedent of this circuit.

General authorizations do not grant the Secretary unlimited author-

ity to act as he sees fit with respect to all aspects of immigration policy. 

See Motion Picture Ass’n, 309 F.3d at 798–99, 802–03 (finding the general 

authority of the FCC to regulate television did not grant it unlimited 

authority to act as it sees fit with respect to all aspects of television 

transmissions). Congress explicitly made regulatory actions taken by 

the Secretary reviewable under the APA. 6 U.S.C. §  112(e); Judulang 

v. Holder, 132 S. Ct. 476, 479 (2011). Most importantly, the general au-

thority under § 1103 that authorizes DHS to promulgate regulations is 

limited to that “necessary for carrying out his authority” under the INA. 

The authority to use student visas to regulate the supply of labor in the 

technology industry cannot be inferred from such general authority. See 

Util. Air Regulatory Group v. EPA, 134 S. Ct. 2427, 2444 (2014) (“When 

an agency claims to discover in a long-extant statute an unheralded 

power to regulate ‘a significant portion of the American economy,’ we 

typically greet its announcement with a measure of skepticism.”) (quot-

ing FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000)).
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D. Adopting the District Court’s interpretation that the 
statutory definition of a visa status can be read merely 
as an entry requirement would upend the immigration 
system and conf lict with past judicial interpretation.

Adopting the District Court’s view that §  1101(a)(15)(F)(1) is ambigu-

ous would remove any outer limits on executive authority to extend 

the purpose or length of stay under the F-1 student visa (or any other 

non-immigrant visa) classification. OPT started in 1992 as a one-year 

training program. 57 Fed. Reg. 31,954. In 2008, DHS transformed OPT 

into a 29- to 35-month guestworker program. 73 Fed. Reg. 18,944–56. If 

the Court were to affirm the non-immigrant classification provisions 

of § 1101(a)(15) as mere entry requirements, it would empower DHS to 

circumvent all protections for American labor in the immigration sys-

tem, through the expedient of permitting any other aliens admitted on 

a non-employment visa to work after entry on policy grounds.

Whether exercised on an individual, categorical or general basis, the 

result would be disruptive and absurd. For example, analogous to the 

restriction of F-1 visa eligibility to bona fide students, solely pursuing a 

course of study at an approved academic institution, the B visitor visa ex-

cludes aliens, “coming for the purpose of study or of performing skilled 

or unskilled labor.” § 1101(a)(15)(B). If the District Court’s reasoning is 

upheld, DHS could (and indeed has attempted to) authorize B visitor 

visa holders to study or work once admitted without a formal change 

of status. This position is untenable, however, in light of Bricklayers, 
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616 F. Supp. at 1403 (holding agency exceeded its statutory authority by 

authorizing B visitor visa holders to perform labor).

III. Using student visa regulations to create a guestworker 
program designed to remedy imagined labor shortages is 
unreasonable even under a Chevron Step Two analysis.

Assuming, arguendo, that § 1101(a)(15)(F)(i) is ambiguous as to whether 

the very specific visa requirements apply for the duration of status or 

only upon entry, the next step would be to apply a Chevron Step Two 

analysis. Motion Picture Ass’n, 309 F.3d at 801. Under this step, the agency 

action must be reasonable and not arbitrary and capricious. Id. In other 

words, the Court must conclude that DHS acted reasonably when it 

transformed the F-1 student visa program into a guestworker program 

whose purpose is to supply labor to industry (with no educational justi-

fication). 73 Fed. Reg. 18,946–50.

A. The lack of an explicit definition of the word student in 
the statute does not create ambiguity because aliens on 
OPT are not students under any definition of the term.

The District Court’s analysis relies heavily on the observation that the 

student visa statute does not define the term student. Mem. Op. at 20. 

However, a statute does not need to incorporate a dictionary to avoid 

ambiguity. “Statutory words are uniformly presumed … to be used in 

their ordinary and usual sense, and with the meaning commonly at-

tributed to them.” Caminetti v. United States, 242 U.S. 470, 485–86 (1917).

The District Court also observed that dictionaries have two defini-

tions for the word student. Mem. Op. at 21–22. The first definition is a 
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person attending school. Id. The second is someone engaged in system-

atic study of a subject. Id. While, under those definitions, there can be 

variations in the meaning of student, Chevron Step Two only applies 

when the statute does not address “the precise question at issue.” Chev-

ron, 467 U.S. at 843. In this case, the statute is crystal clear on the pre-

cise question at issue: a student is one attending school. § 1101(a)(15)(F)(i). 

Congress explicitly changed the definition of student visa status in 1981 

to eliminate the ambiguity the District Court found. See Pub. L No. 

97-116, Congress §§  2(a)(1), 18(a)(1), 95  Stat. 1611 and 1618 (1981). The 

Senate report on the bill states that it, “amends subparagraph (F) of 

section  101(a)(15) of the Immigration and Nationality Act relating to 

nonimmigrant students, to specifically limit it to academic students….” 

S. Rep. 96-859, p. 7 (1980) (emphasis added).

Assuming for the sake of argument that Congress had not added the 

modifier “at an established college, …,” to the definition of student visa 

status, there still would be no ambiguity to invoke Chevron Step Two. 

Aliens on OPT are either working in a field related to their major or 

unemployed looking for work, neither of which entails engaging in a 

systematic study of a subject or attending school. DHS interpretation of 

student under the OPT program is not reasonable under any dictionary 

definition of the word. Therefore, it does not warrant deference under 

Chevron Step Two. Chevron, 467 U.S. at 844.
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B. The District Court should not have considered 
Congressional acquiescence because that is 
part of a Chevron Step Two analysis.

The District Court reached the conclusion that it was within DHS au-

thority to create a guestworker program out of student visas by assert-

ing congressional acquiescence to that concept in subsequent legislation. 

Mem. Op. 21–28. The District Court should not have considered acqui-

escence at all, because consideration of congressional acquiescence does 

not come into play until Chevron Step Two. First Nat’ l Bank & Trust Co. 

v. NCUA, 90 F.3d 525, 530 (D.C. Cir. 1996), aff’d by NCUA v. First Nat’ l 

Bank & Trust Co., 522 U.S. 479 (1998). However, the District Court’s 

opinion raises the question of when does inaction become acquiescence? 

To be sure, the guidance from the Supreme Court on congressional 

inaction has been conflicted. Compare Alexander v. Sandoval, 532 U.S. 

275, 292 (2001) (“[The congressional inaction] argument deserves little 

weight in the interpretive process.”) with Commodity Futures Trading 

Com v. Schor, 478 U.S. 833, 846 (1986) (“[C]ongressional failure to re-

vise or repeal the agency’s interpretation is persuasive evidence that 

the interpretation is the one intended by Congress.”) (quoting NLRB 

v. Bell Aerospace Co., 416 U.S. 267, 274–75 (1974)). That inconsistency 

has filtered down to the opinions of this circuit. Compare First Nat’ l 

Bank, 90 F.3d at 530 (“[W]here the issue is whether the agency’s inter-

pretation of the statute is reasonable, congressional inaction might be 

minimally enlightening.”) and Consumer Elecs. Ass’n v. FCC, 347 F.3d 
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291, 299 n.4 (D.C. Cir. 2003) (“Congressional inaction lacks persua-

sive significance because several equally tenable inferences may be 

drawn from such inaction, including the inference that the existing 

legislation already incorporated the offered change.”) (quoting Pen-

sion Benefit Guaranty Corp. v. LTV Corp., 496 U.S. 633, 650 (1990)) 

with Creekstone Farms Premium Beef v. Dep’t of Agric., 539 F.3d 492, 500 

(D.C. Cir. 2008) (“[W]hen Congress revisits a statute giving rise to a 

longstanding administrative interpretation without pertinent change, 

the congressional failure to revise or repeal the agency’s interpretation 

is persuasive evidence that the interpretation is the one intended by 

Congress.”). Pub. Citizen v. HHS gives partial clarity to the problem, 

but there is still no clear rule. 332 F.3d 654, 669–70 (D.C. Cir. 2003). 

When it comes to the question of the significance of Congressional 

inaction, the precedent is so inconsistent that one can find support for 

every side of an argument. 

C. The District Court’s analysis of congressional 
acquiescence to agency post-graduation employment 
programs relies on irrelevant statements and ignores 
conf licting statements in the legislative record. 

Congress does not have a memory like an elephant. Members come and 

go every two years. What was presented to Congress on an issue in 1975 

may not register in the institution’s memory in 1990 when it addresses 

that issue. Reflecting that consideration, Pub. Citizen, suggests that ac-

quiescence has a temporal requirement. 332 F.3d at 669–70. 
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The District Court identified seven documents spanning 51 years in 

support of the proposition that Congress was aware that agency regula-

tions allowed aliens to work after graduation on student visas. 5 Mem. 

Op. at 27–28. The court also supported its conclusion of acquiescence by 

identifying four amendments generally related to student visas but, as 

shown below, only one of these addressed the provision at issue. Mem. 

Op. at 25–26. The District Court’s analysis ignored the critical distinc-

tion between statements addressing work by actual students as part of 

their curriculum (not at issue in this case) and work performed after 

leaving school when the aliens are no longer students. Id. Arranging 

these seven documents chronologically and in historical context, along 

with the four changes to student visas the court identified, shows that 

information going to Congress about work after graduation was contra-

dictory, and the institution’s retention was not flawless: 

1. S. Rep. No. 81-1515, at 503 (1950)

This document states:

Part-time work has also been permitted where it is required as part 
of a course and practical training has been authorized for 6 months 
after completion of the student’s regular course of study.

S. Rep. No. 81-1515, at 503. The report gives no source for this information. 

Id. There is also no indication of what “regular course of study” means. 

5 This is Washtech’s first opportunity to rebut this recitation of leg-
islative history. DHS did not cite any of these documents to the court. 
Docket 27, 36, and 42. The District Court compiled the legislative his-
tory sua sponte in support of DHS’s assertion of acquiescence.
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While not explicitly stated, this statement might be interpreted as saying 

that, while the regulations permitted 18 months of work, the INS had 

only authorized 6 months of that after graduation. Alternatively, it could 

be interpreted as saying that employment was approved for six months af-

ter completing class work if the employment took place before graduation. 

In any event, the regulations at that time (permitting aliens on student 

visas to work if required or recommended by the school) do not state that 

such work could take place after the alien left school. 12 Fed. Reg. 5,355–57. 

Two years after the creation of the document cited by the District 

Court, Congress enacted the Immigration Act of 1952, creating the cur-

rent student visa. §  101. The committee report describing the provi-

sions of the Act discusses student visas at length. H.R. Rep. 82-1365, 

pp. 40–42, 43, and 44. The House report included a letter from the head 

of the Federal Security Agency stating (and contradicting Sen. Rep. No. 

81-1515, supra), “students are not permitted to stay beyond the comple-

tion of their studies.” Id. at 40. After being presented with this and the 

conflicting statement cited by the court, Congress chose to include the 

statement that aliens are not permitted to stay after graduation in its 

report on the bill creating the F student visa. Id. 

2. H.R. Rep. No. 87-721 at 15 (1961) 

The District Court’s next evidence of congressional awareness of aliens 

working after graduation on student visas comes eleven years later. Id. It 

includes a notice from the State Department stating, “[s]tudents whom 
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the sponsoring schools recommend for practical training should be 

permitted to remain for such purposes up to 18 months after receiving 

their degrees or certificates.” Id. However, that reference to students is to 

aliens on the J Exchange Visitor visa, not F-1 visas. Id.; see also, 42 Fed. 

Reg. 26,412 (discussing the differences between F-1 and J visas in the 

context of employment).

The first statutory change the District Court cited in support of ac-

quiescence to allowing aliens to work after graduation was enacted that 

year. Mem. Op. at 25. The Mutual Educational and Cultural Exchange 

Act of 1961 authorized dependents to accompany aliens on student visas. 

Pub. L. No. 87-256, § 109(a), 75 Stat. 527, 534. However, that act created 

a new visa category and did not change the definition of student visa 

status at all. Id. 

3. Illegal Aliens: Hearings Before Subcomm. No. 1 of the 
H. Comm. on the Judiciary, 92d Cong. 265–66 (1971) 
(statement of Sam Bernsen, Assistant Comm’r, INS) 

The next evidence of congressional awareness that aliens were working 

after leaving school cited by the District Court comes from subcommit-

tee testimony a decade later. Id. Mr. Bernsen stated, “There are three off-

campus employment situations—economic necessity, practical training 

and summer vacation employment.” Id. at 265. The full text makes no 

mention that such work was taking place after graduation and provides 

no support to the District Court’s conclusion that Congress was aware 

of and acquiesced to a post-graduation student employment policy.
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In 1969 and 1971, the INS promulgated new regulations govern-

ing practical training. Documentary Requirements: Non-immigrants; 

waivers; admission of certain inadmissible aliens; parole, 34  Fed. 

Reg.  18,086–86 (Nov.  8, 1969); Part  214—Nonimmigrant Classes Stu-

dents, 36 Fed. Reg. 18,300–01 (Sept. 11, 1971). Neither of those regula-

tions states such work took place after graduation.

4. Review of Immigration Problems: Hearings Before the 
Subcomm. on Immigration, Citizenship, and Int’l Law of 
the H. Comm. on the Judiciary, 94th Cong. 21, 23 (1975) 
(statement of Hon. Leonard F. Chapman, Jr., Comm’r 
of INS) 

Moving forward two years, Mr. Chapman described work on student vi-

sas at length. After reciting the statutory visa requirements, Mr. Chapman 

emphasized that a “student must come here solely to pursue his education.” 

Id. at 21. He also described aliens being able to engage in up to 18-months of 

practical training. Id. at 23. However, there is no indication in Mr. Chap-

man’s statement that work on student visas was taking place after gradu-

ation. Again, this statement provides no support for the District Court’s 

conclusion that Congress was aware of and acquiesced to such a policy.

Two years later, the INS reduced the maximum duration of work on 

student visas, stating “There is no indication that the Congress intended 

that [an F-1 alien] remain and work in the U.S. for an extended period 

after completion of his course of study ….” 42 Fed. Reg. 26,412 (1977). 

Clearly the agency did not believe Congress had acquiesced to its stu-

dent visa work policy in place in 1977.
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5. Immigration Reform and Control Act of 1983: Hearings 
Before the Subcomm. on Immigration, Refugees, and Int’l 
Law of the H. Comm. on the Judiciary on H.R. 1510, 98th 
Cong. 687, 695, 698 (1983) (statement of Billy E. Reed, 
Director, American Engineering Association)

Moving forward two years in time, Mr. Reed’s testimony talks about 

the problem of work by foreign students. Id.  at 687. However, Mr. 

Reed’s testimony includes no statement that work was taking place 

after graduation and provides no support to the District Court’s 

conclusion that Congress was aware of and acquiesced to a policy of 

allowing aliens to work on student visas after leaving school.

6. Immigration Reform: Hearing Before the Subcomm. on 
Immigration and Refugee Affairs of the S. Comm. on the 
Judiciary on S 358 and S. 448, 101st Cong. 485–86 (1989) 
(statement of Frank D. Kittredge, President, National 
Foreign Trade Council) 

The statement made by Mr. Kittredge comes six years later and re-

quests that Congress extend the “brief period” after graduation that 

aliens with student visas were working to a year. Id. However, this 

isolated statement by a nongovernment source cannot form the basis 

for congressional knowledge and acquiescence. See Sloan, 436 U.S. at 

121 (stating the Court is “extremely hesitant to presume general con-

gressional awareness [of an agency interpretation] based only upon 

a few isolated statements in the thousands of pages of legislative 

documents.”); Nat’ l Wildlife Fed’n v. Gorsuch, 693 F.2d 156, 166 n.32 

(D.C. Cir. 1982).
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This is especially true considering that a House report the very next 

year contradicts this supposition. Specifically, H.R. Report 101-723, on 

the Immigration Act of 1990, describes a three-year trial program to 

permit F-1 students in good academic standing to work off-campus “in 

a position unrelated to the alien’s field of study” for less than 20 hours 

a week created in § 221(a) of the act. P. 66. The report states “[T]o as-

sure compliance with the student visa, the alien is required to be in 

good academic standing.” Id. This suggests that, in spite of Mr. Kit-

tredge’s hearing statement, Congress was unaware that, at the time, 

the INS was allowing aliens to work in the United States on student 

visas after graduation and Congress would have objected if it had been 

aware.

Congress allowed this trial work program to expire at the recom-

mendation of the Secretary of Labor and Commissioner of the INS. 

An Evaluation of the Pilot Program of Off-Campus Work Authorization 

for Foreign Students, p. 9. They reported to Congress that the trial “off-

campus employment program is inconsistent with the statutory intent of 

the F-1 nonimmigrant classification,” requiring a course of study at an 

academic institution. Id. at 7. This report also mentions practical training 

but never stated that such work was taking place when the alien was no 

longer a student. E.g., id. at 7.

Six years after the Mr. Kittredge’s testimony, Congress enacted the 

second amendment affecting student visas cited by the District Court, 
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the Illegal Immigration Reform and Immigrant Responsibility Act of 

1996, Pub. L. No. 104-208, § 625, 110 Stat. 3009-546, 3009-699. Mem. 

Op. at 25. That act addressed related provisions but did not change the 

definition of student visa status at issue here. Id.

7. Immigration Policy: An Overview: Hearing Before 
the Subcomm. on Immigration of the S. Comm. on the 
Judiciary, 107th Cong. 15-16 (2001) (statement of 
Warren R. Leiden, Am. Immigration Lawyers Ass’n) 

The District Court’s next evidence of congressional awareness of 

work taking place after graduation comes 12 years later. Mr. Leiden’s 

testimony describes the immigration system in general. Id. at 485–

505. However, Washtech is unable to identify any mention of stu-

dents in Mr. Leiden’s written or oral statements.

The year after Mr. Leiden’s testimony, Congress enacted the third 

amendment to student visas cited by the District Court in support 

of congressional acquiescence. Mem. Op. at 25–26. The Enhanced 

Border Security and Visa Entry Reform Act of 2002 added student 

visas provisions related to security but did not change the provision 

at issue here. Pub. L. No. 107-173, §§ 501–502, 116 Stat. 543, 560–63. 

Nine years after Mr. Leiden’s testimony, Congress in 2010 en-

acted the final amendment cited by the District Court, and the only 

one that actually changed the definition of student visa status at 

issue. Mem. Op. at 26. Pub. L. No.  111-306 merely amended the 

list of academic institution where aliens may study “by striking ‘a 
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language’ and inserting ‘an accredited language.’” § 1, 124 Stat. 3280, 

3280 (2010). 

* * *

These documents cited by the District Court are a slim reed on which 

to support claims of congressional acquiescence to work on student vi-

sas after the alien leaves school. Isolated statements made in thousands 

of pages of legislative documents do not establish general congressional 

awareness. Sloan, 436 U.S. at 121. Only one of the cited documents clearly 

states that aliens were working after graduation on F-1 visas, while one 

other document might be interpreted as inferring the same. See District 

Court cited documents supra. Meanwhile, other reports not considered 

by the District Court show that Congress was unaware that work was 

taking place after graduation and that student visa status required good 

academic standing. E.g., H.R. Rep. 82-1365, p. 40; H.R. Rep.  101-723, 

p. 66; S. Rep. 96-859, p. 7 (1980). 

Contrast those few scattered, conflicting mentions with the facts in 

Bob Jones University v. United States, 461 U.S. 574(1983). Although “hesi-

tant to find ratification through inaction,” id. at 622, the Supreme Court 

overcame that hesitation because Congress had held hearings on the 

“precise issue” in question, id. at 600; both the House and Senate had 

produced reports articulating that the agency interpretation reflected 

national policy, id. at 601–02; 13 bills had been introduced to overturn 

the policy in question and had failed, id. at 600; and all of these actions 
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had occurred within a period of 12 years, id. at 599–601. The Court ob-

served, “It is hardly conceivable that Congress—and in this setting, any 

Member of Congress—was not abundantly aware of what was going on. 

Id. at 600–01. 

Nothing approaching that level of congressional awareness of the 

policy at issue exists here. The precise issue before the court is whether 

Congress approved of allowing aliens to work on student visas after they 

leave school. Without overwhelming evidence that “Congress considered 

and failed to act upon the ‘precise issue’ before the court” the legislative 

inaction argument “is not probative.” Bismullah v. Gates, 551 F.3d 1068, 

1074 (D.C. Cir. 2009) (quoting Rapanos v. United States, 547 U.S. 715, 750 

(2006)). When placed in historical context, the sources cited by the Dis-

trict Court do not demonstrate that Congress had a clear understanding 

that the agency was allowing work to take place by graduates on student 

visas, let alone that Congress approved of such a policy.

In fact, the opposite of the Bob Jones situation exists here. Bills have 

been repeatedly introduced to authorize aliens to work on student visas 

after graduation but none has been enacted. E.g., SKIL Act of 2006, 

S. 2691 and H.R. 5744, 109th Cong. § 203 (2006); SKIL Act of 2007, 

S. 1083 and H.R. 1930, 109th Cong. § 203; SKIL Act of 2010, H.R. 5658, 

111th Cong. § 203; STEM Jobs Act of 2013, 113th Cong. § 6. The se-

rial introduction of (unsuccessful) legislation enabling aliens to work 

on student visas after graduation illustrates that the sponsors of such 
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legislation recognize that the practice is not currently authorized. If 

the repeated failure to adopt bills to overturn an agency policy evi-

dences acquiescence to that policy, then the repeated failure to adopt 

bills that would ratify an unauthorized policy, 42 Fed. Reg. 26,411, is 

strong evidence of the absence of acquiescence to that policy. C.f., Bob 

Jones, 461 U.S. at 600.

D. Congress’s changes to student visa status do not support 
the District Court’s conclusion that it acquiesced to 
allowing work by aliens who are not attending school.

The District Court concluded from its analysis of legislative history, 

“Congress has repeatedly and substantially amended the relevant stat-

utes.” Mem. Op. at 26. As shown above, only one of the four acts the 

court cited in support of that conclusion actually changed the definition 

of the F-1 nonimmigrant classification at issue here. Pub. L. No.  111-

306 (inserting the word “accredited”); See Pub. Citzen, 332 F.3d at 668 

(stating Congressional inaction is “accord[ed] weight where ‘Congress 

has frequently amended or reenacted the relevant provisions without 

change.’”) (quoting Barnhart v. Walton, 535 U.S. 212, 220 (2002)). 

Ironically, the District Court omitted from its recitation of legislative 

history the most significant change to § 1101(a)(15)(F)(i); a change that 

refutes its conclusion of congressional acquiescence. Mem. Op. at 25–26. 

In Pub. L No. 97-116, Congress explicitly limited the course of study to 

one that takes place at a school and eliminated the alternative of “other 

recognized place of study.” §§ 2(a)(1), 18(a)(1), 95 Stat. 1611 and 1618 (1981). 
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The Senate report on the bill states that it, “amends subparagraph (F) 

of section 101(a)(15) of the Immigration and Nationality Act relating to 

nonimmigrant students, to specifically limit it to academic students, and 

to expand the authority of the Attorney General to allow him to with-

draw his approval of a participating school for any cause.” S. Rep. 96-

859, p. 7 (1980) (emphasis added). That change, excluding places of study 

outside academia from student visa status, refutes the assertion that 

Congress approved of work by alien student visaholders who were not 

attending school and left that agency interpretation undisturbed. 

Addendum at  97 compiles the three changes made to the defini-

tion of student visa status since it was created in 1952. Through these 

changes, Congress strengthened the requirement that aliens on student 

visas be attending a school. Id. The textual changes do not support the 

District Court’s conclusion that, “Congress has repeatedly and substan-

tially amended the relevant statutes without disturbing [the interpreta-

tion that student visa status permits employment for training purposes 

without requiring ongoing school enrollment].” Mem. Op. at 26. To the 

contrary, Congress has indeed disturbed that interpretation by chang-

ing the definition of student visa status so that it is “specifically limit[ed] 

it to academic students.” S. Rep. 96-859, p. 7. The agency ignored Con-

gress’s restriction and continues to do so.

In any event, this and the previous section illustrate how the selective 

inclusion or omission of facts can combine with selection from conflict-
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ing precedent on congressional inaction to arrive at any desired outcome 

under an acquiescence argument.

IV. Chevron is not the appropriate standard of review 
when the agency waives notice and comment.

This case presents the question of what the appropriate standard of re-

view is for notice-and-comment rulemaking when the agency fails to 

give notice and comment. Both the 2008 OPT Rule and the rule creat-

ing OPT are interim final rules promulgated without notice and com-

ment. 73 Fed. Reg. 18,950; 57 Fed. Reg. 31,954. In neither case has a final 

rule been promulgated. The Supreme Court stated: 

[] Chevron provided the appropriate standard of review “[w]here 
an agency rule sets forth important individual rights and duties, 
where the agency focuses fully and directly upon the issue, where 
the agency uses full notice-and-comment procedures to promulgate a rule, 
[and] where the resulting rule falls within the statutory grant of 
authority.”

Mayo, 562 U.S. at 58 (emphasis added) (quoting Long Island Care at Home, 

Ltd. v. Coke, 551 U.S. 158, 173 (2007)). Skidmore v. Swift & Co. 323 U.S. 

134, 140 (1944) provides the standard of review when Chevron is not ap-

plicable. Mead, 533 U.S. at 228; Christensen v. Harris County, 529 U.S. 

576, 587 (2000).

The Chevron rule was formulated in the context of cases where the 

agency had provided notice and comment. E.g., Long Island Care at Home, 

551 U.S. at 173. The Supreme Court’s statement of the rule suggests that 

Chevron does not apply in cases like this, where the agency has failed to 
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comply with APA notice and comment requirements. Mayo, 562 U.S. at 

58; c.f. Gonzales v. Oregon, 546 U.S. 243, 281 (2006) (“The Court does not 

take issue with the Solicitor General’s contention that no alleged pro-

cedural defect, such as the absence of notice-and-comment rulemak-

ing before promulgation of the Directive, renders Chevron inapplicable 

here.”). 

The District Court, citing Mead, 533  U.S. at 230–31 and Barnhart, 

535 U.S. at 221 stated:

Contrary to plaintiff’s argument, the Supreme Court in Mead held 
that, while notice and comment is “significant … in pointing to 
Chevron authority, the want of that procedure … does not decide 
the case, for we have sometimes found reasons for Chevron defer-
ence even when no such administrative formality was required and 
none was afforded.”

Mem. Op. 18 (emphasis added). In Mead, the Court declined to extend 

Chevron deference to ruling letters not subject to notice and comment. 

533 U.S. at 231. In Barnhart, the Court extended Chevron deference to 

an interpretive rule, also not subject to notice and comment, pointing 

out that “[] Mead pointed to instances in which the Court has applied 

Chevron deference to agency interpretations that did not emerge out of 

notice-and-comment rulemaking.” 535 U.S. at  222. Neither Mead nor 

Barnhart addresses (or even mentions) Chevron deference in the context 

of notice-and-comment rulemaking where the agency waives notice 

and comment. Under a plain reading of Mayo, 562 U.S. at 58 with  Mead, 

533 U.S. at 228 the Skidmore standard of review, not Chevron, should ap-
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ply in cases like this where the agency fails to give notice and comment 

in notice-and-comment rulemaking.  

V. The District Court erred by dismissing Washtech’s 
counts addressing the OPT program. 

Count’s I–III of Washtech’s complaint alleged the entire OPT program 

is in excess of DHS authority as it existed prior to the promulgation of 

the 2008 OPT Rule. Docket 20, ¶¶ 155–186.6 The District Court dis-

missed those counts for two reasons, both of which are in error. Order, 

Docket 18; Docket 17 at 7, 74 F. Supp. 3d at 251–52 & n.3. 

A. The District Court ignored the fact that the 
work authorization provisions allowing aliens 
to be in competition with Washtech members 
under the pre-2008 OPT program remained 
in effect under the 2008 OPT Rule.

The District Court held that Washtech lacked standing under 

Counts I–III (addressing the pre-2008 regulations) because it had not 

alleged injuries occurring prior to 2008. Mem. Op., Docket  17 at  7, 

74 F. Supp. 3d at 251–52. The District Court’s analysis appears to be the 

result of a misunderstanding that occurred early in the case. The OPT 

program, as created by the former INS in 1992, allowed non-student 

aliens to work for 12-months after graduation on a student visa. 57 Fed. 

Reg. 31,954. This 12-month work period remains in effect and still causes 

competitive injury. 8 C.F.R. § 214.2(f)(10). The 2008 OPT Rule added 

6 Washtech references the Amended Complaint here that preserved 
the counts dismissed earlier.
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two extensions to the 12-month OPT term established in the 1992 rule. 

73 Fed. Reg. 18,944–56. In order to work under the 2008 OPT extensions, 

the alien F-1 visaholder must first have worked under the 12-month term 

created in the 1992 Rule. 8 C.F.R. §§ 214.2(f)(10)(ii)(C) and (f)(5)(vi). If, 

as the District court held, aliens on OPT were working in competition 

with Washtech members under one of the 2008 extensions, such aliens 

must logically have also been in competition with a Washtech member 

under the initial 12-month term. The District Court’s holding on this 

issue appears to flow from a misunderstanding of the order in which 

the three OPT terms operate. But it would be arbitrary not to apply 

the District Court’s standing analysis of the 2008 OPT Rule equally to 

both the 1-year term created in 1992 as well as the extensions created in 

2008. Mem. Op., Docket 43 at 5–11.

B. The Reopener Doctrine applies to the entire OPT 
program because the question of whether the 2008 OPT 
Rule is within DHS authority is inseparable from whether 
the earlier regulations were within agency authority.

While relegated to a footnote, the more significant jurisdictional objec-

tion to Counts I–III is the statute of limitations. Mem. Op. Docket 17 

at 7–8 n.3, 74 F. Supp. 3d at 252 n.3. The District Court held the reopener 

doctrine did not apply and that Washtech’s claims addressing the 1992 

regulations were barred by the statute of limitations. Id.

The reopener doctrine, “allows judicial review where an agency has ei-

ther explicitly or implicitly-undertaken to reexamine its former choice.” 
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Domestic Secs. v. SEC, 333 F.3d 239, 246 (D.C. Cir. 2003). The “appropri-

ate way to challenge a longstanding regulation on the ground that it 

is ‘violative of statute’ is ordinarily ‘by filing a petition for amendment 

or rescission of the agency’s regulations, and challenging the denial of 

that petition.’” Nat’l Ass’n of Mfrs. v. United States DOI, 134 F.3d 1095, 

1104 (D.C. Cir. 1998) (Kennecott Utah Copper Corp. v. United States DOI, 

88 F.3d 1191, 1214 (D.C. Cir. 1996)). But in a case like this, where DHS 

“reiterates a rule or policy in such a way as to render the rule or policy 

subject to renewed challenge on any substantive grounds, a coordinate 

challenge that such a rule or policy is contrary to law need not proceed 

by amendment or rescission petition.” Id. 

There are several reasons why the reopener doctrine should apply to 

the OPT program’s 12-month term. First, when “an agency’s action 

‘necessarily raises’ the question of whether an earlier action was lawful, 

review of the earlier action for lawfulness is not time-barred.” Pub. Citi-

zen v. Nuclear Regulatory Comm’n, 901 F.2d 147, 151–52 (D.C. Cir. 1990). 

Here, the question of whether the 2008 OPT Rule’s extension of the 

OPT term is lawful is inseparable from the question of the lawfulness 

of previous practice. If DHS can authorize non-student aliens to work 

on a student visa for a year after graduation without any statutory au-

thorization, what prohibits DHS from extending that to three years or 

forty years? In fact, the District Court’s acquiescence analysis in its sub-

sequent opinion demonstrates the inextricable link between earlier (and 
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ongoing) regulation allowing non-student aliens to work and the 2008 

OPT Rule’s expansion of those practices. See Mem. Op., Docket  43, 

at 17–30 (finding the 2008 OPT Rule was within DHS authority be-

cause Congress had acquiesced to previous regulations). 

When DHS secretly reevaluated the duration of work on student vi-

sas after graduation in 2007–2008, it concluded the duration should be 

longer and that the duration should depend upon the alien’s major. E.g., 

73 Fed. Reg. 18,948 Alternatively, DHS could have concluded that work 

by non-students is incompatible with the terms of the statutory autho-

rization for student visas and found that the appropriate work term af-

ter graduation is none. See, e.g., 42 Fed. Reg. 26,411 (agency considered 

ending work on student visas as an alternative to changing the duration 

of such work); H.R. Rep. 101-723, p. 66 (“[T]o assure compliance with 

the student visa, [an alien working on a student visa] is required to be 

in good academic standing.”); S. Rep. 96-859, p. 7 (stating student visa 

status is to be “specifically limit[ed] [] to academic students.”); An Evalu-

ation of the Pilot Program of Off-Campus Work Authorization for Foreign 

Students, p.  7 (finding that the trial off-campus work program autho-

rized in the Immigration Act of 1990 was inconsistent with the terms 

of the student visa).

Second, under the reopener doctrine, “the period for seeking judicial 

review may be made to run anew when the agency in question by some 

new promulgation creates the opportunity for renewed comment and 
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objection. Ohio v. United States EPA, 838 F.2d 1325, 1328 (D.C. Cir. 1988). 

Moreover, “an agency may be deemed to have ‘constructively reopened’ 

a previously unchallenged decision if its original rulemaking did not 

give adequate notice or incentive to contest the agency’s decision.” Nat’l 

Ass’n of Mfrs., 134 F.3d at 1104. Like the 2008 OPT Rule, the regulations 

establishing the OPT program were also promulgated without notice 

and comment. 57 Fed. Reg. 31,954. By failing to give public notice in the 

original rulemaking, the agency constructively reopened the 12-month 

OPT term to judicial review.

Third, there is the issue of futility. In retrospect, it may have been 

simpler for Washtech to have made a pro forma petition. The 2008 OPT 

Rule reaffirmed the policy at issue of allowing aliens to work after grad-

uation on student visas, ramming the regulation through, as in 1992, 

without notice and comment. 73  Fed. Reg.  18,944–56. Subsequently, 

DHS announced it would expand OPT even further, prompting the 

Chairman of the Senate Judiciary Committee to write, “Instead of … 

addressing the legitimate criticisms of the OPT-STEM program raised 

in the Washington Tech Alliance lawsuit, it appears the agency is intent 

on doubling down on the misguided policies that triggered the GAO 

report and lawsuit in the first place.” Letter from Charles Grassley to 

DHS Secretary Jeh Johnson (June  8, 2015). This Court has held that 

petitioning is not necessary under the reopener doctrine when it “would 

be a waste of time and resources.” Nat’l Ass’n of Mfrs., 134 F.3d at 1104 
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(quoting Kennecott, 88 F.3d at 1214). Petitioning in this situation would 

have been a futile gesture, with denial a certainty.

By re-examining its past choice for the proper duration of work on 

student visas after graduation, DHS has opened the door for comment 

and objection to that past choice. The reopener doctrine should have ap-

plied and the District Court erred by dismissing Washtech’s Counts I–

III that challenged the ongoing practice of authorizing aliens to work 

on student visas after leaving school.

VI. After an agency unlawfully promulgates a regulation 
without notice and comment, permitting the agency 
to republish the regulation with a perfunctory notice 
and comment period deprives the public of the ability 
to actually inf luence the decision-making process.

The purpose of notice and comment is to “ensure that affected parties 

have an opportunity to participate in and influence agency decision 

making at an early stage, when the agency is more likely to give real 

consideration to alternative ideas.” N.J., Dep’t of Envtl. Prot. v. U.S. En-

vtl. Prot. Agency, 626 F.2d 1038, 1049 (D.C. Cir. 1980) (quoting from and 

adopting the reasoning of U.S. Steel Corp. v. U.S. Envt’ l Prot. Agency, 

595 F.2d 207, 214–15 (5th Cir. 1979)). The 2008 OPT Rule presents an 

extreme case where the public was deprived of participation in rule-

making. Microsoft’s chief lobbyist proposed the scheme of using OPT 

to circumvent the H-1B quotas to the Secretary of Homeland Security 

at a dinner party. A.R.  120–123. The public should expect in such a 

circumstance that DHS would then have subjected the idea of expand-
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ing OPT to public scrutiny to determine if Microsoft’s idea was valid. 

See N.J., Dep’t of Envtl. Prot., 626 F.2d at 1049. Instead, DHS worked 

in secret with industry and academic lobbyists to produce regulations 

to implement Microsoft’s scheme. A.R. 124–27, 130–34. The public re-

ceived no notice that such regulations were being considered until DHS 

promulgated them fait accompli, without notice and comment. 73 Fed. 

Reg. 18,944–56. 

The District Court held that DHS had unlawfully failed to give no-

tice for the 2008 OPT Rule. Mem. Op. at 33. The failure to provide 

notice and comment is a fatal rulemaking flaw that normally requires a 

court to vacate the rule. Heartland Reg’ l Med. Ctr. v. Sebelius, 566 F.3d 

193, 199 (D.C. Cir. 2009). When an agency “issues final regulations 

without the requisite comment period and then tries to cure that Ad-

ministrative Procedure Act violation by holding a post-promulgation 

comment period” the Court requires the agency to keep an “open mind” 

during the subsequent notice and comment. Intermountain Ins. Serv. of 

Vail v. Comm’r, 650 F.3d 691, 709 (D.C. Cir. 2011). 

In Intermountain Ins. Serv, the Court also applied an open mind stan-

dard where the agency simultaneously issued temporary regulations and 

held a notice and comment period at the time. Id. When the District 

of Columbia Court of Appeals has allowed an agency to keep a rule 

in place after failure to give notice and comment, it has required the 

agency “to conduct notice and comment rulemaking ab initio, i.e., with-
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out giving preference to the conclusion in prior rule making.” Fertilizer 

Inst. v. U.S. Envtl. Prot. Agency, 935 F.2d 1303, 1312 (D.C. Cir. 1991); see 

also Spirit of the Sage Council v. Norton, 294 F. Supp. 2d 67, 90 (D.D.C. 

2003) (rev’d on other grounds 411 F.3d 225 (D.C. Cir. 2005)) (after failure 

to give notice and comment, “[t]he appropriate remedy is to vacate the 

rule and remand it to the Services with instructions to truly begin anew 

the APA mandated notice and comment procedures, with the open 

mind required by the governing authorities.”).

In this case the District Court delayed vacatur for six months to allow 

DHS to “submit the 2008 Rule for proper notice and comment.” Mem. 

Op. at 37. That remedy is simply an invitation for DHS to go through 

the motions. One commentator observed of the District Court’s rem-

edy that, “[] the stay leaves little incentive for DHS to comply with 

the APA in the future.” Leland E. Beck, “Monday Morning Regula-

tory Review—8/17/15,” Federal Regulations Advisor blog, http://www.

fedregsadvisor.com/2015/08/16/monday-morning-regulatory-review-

81715-clean-power-plan-litigation-preview-wotus-litigation-update-stem-

extension-vacatur-stay-delayed-effective-date/ (last visited Oct. 19, 2015). 

Furthermore, DHS had announced in advance that it was going to 

expand OPT, rather than reconsider the wisdom of its previous action 

after reviewing input from the public comment process. After a briefing 

from DHS on the plan, the Chairman of the Senate Judiciary wrote the 

Secretary of DHS. “Instead of addressing the weaknesses of the OPT 
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program, or addressing the legitimate criticisms of the OPT-STEM 

program raised in the Washington Tech Alliance lawsuit, it appears 

the agency is intent on doubling down on the misguided policies that 

triggered the GAO report and lawsuit in the first place.” Sen. Grassley 

letter, supra. 

The District Court improperly allowed DHS to promulgate a new 

rule without any restrictions. Mem. Op. 36–37. By creating the OPT 

program in 1992 and expanding it in the 2008 OPT Rule without no-

tice and comment, the agency denied the public the opportunity to par-

ticipate in and influence decision making at an early stage when the 

agency would have been more likely to give real consideration to alter-

native ideas. 57 Fed. Reg. 31,954; 73 Fed. Reg. 18,950. 

By announcing—in advance of the District Court’s opinion—that 

the agency had already resolved to continue with that policy, DHS 

again deprived the public the opportunity to influence the agency. Press 

Release, the White House, supra. Not surprisingly, the proposed rule 

published after the District Court’s order expands the duration of work 

after aliens leave school even longer, just as DHS announced it would 

do previously. 80 Fed. Reg. 63,394. By enabling DHS to comply with 

the APA by insincerely going through the motions, the District Court’s 

pro forma remedy defeats the purpose of notice and comment and pro-

vides no incentive for the agency to provide for notice and comment in 

the first place. N.J., Dep’t of Envtl. Prot., 626 F.2d at 1049.
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CONCLUSION

For the reasons given above, (1) the District Court’s judgment that 

regulations allowing aliens admitted on student visas to remain in the 

United State to work or be unemployed after graduation are within 

DHS authority should be reversed; (2)  the District Court’s judgment 

dismissing Washtech’s Counts  I–III of its complaint addressing this 

issue should be reversed; (3) the District Court’s judgment that DHS 

could put the new regulations in place using a perfunctory notice and 

comment period should be reversed; and (4) the Court should clarify 

whether the Chevron or Skidmore standard applies when an agency fails 

to give notice and comment in notice-and-comment rulemaking.

USCA Case #15-5239      Document #1589829            Filed: 12/21/2015      Page 73 of 76



57

Respectfully submitted,
Dated: December 21, 2015

 
John M. Miano 
D.C. Bar No. 1003068
Attorney of Record for  
Washington Alliance of  
Technology Workers
(908) 273-9207
miano@colosseumbuilders.com 

Dale Wilcox
D.C. Bar No. 1029412
Michael Hethmon
D.C. Bar No. 1019386
Immigration Reform Law Institute
25 Massachusetts Ave., N.W.
Suite 335
Washington, D.C. 20001
(202) 232-5590

USCA Case #15-5239      Document #1589829            Filed: 12/21/2015      Page 74 of 76



58

CERT IF ICAT E OF COMPLI A NCE 
W IT H RU LE 32( A )

This brief complies with the type-volume limitation of Fed. R. App. 

P.  32(a)(7)(B) because this brief contains 13,911 words, excluding the 

parts exempted by Fed. R. App. P. 32(a)(7)(B)(iii). This brief complies 

with the typeface requirements of Fed. R. App. P. 32(a)(5) and the type 

style requirements of Fed. R. App. P. 32(a)(6) because this brief has been 

prepared in a proportionally spaced typeface using Microsoft Word for 

Mac 2011 using 14 pt. Caslon.

John M. Miano 
D.C. Bar No. 1003068
Attorney of Record for  
Washington Alliance of  
Technology Workers
(908) 273-9207
miano@colosseumbuilders.com 

USCA Case #15-5239      Document #1589829            Filed: 12/21/2015      Page 75 of 76



CERT IF ICAT E OF SERV ICE

I certify that on December 21, 2015, I filed the attached Opening Brief 

of Plaintiff–Appellant and addendum with the Clerk of the Court us-

ing the CM/ECF system that will provide notice and copies to the at-

torneys of record of all parties.

John M. Miano 
D.C. Bar No. 1003068
Attorney of Record for  
Washington Alliance of  
Technology Workers
(908) 273-9207
miano@colosseumbuilders.com 

USCA Case #15-5239      Document #1589829            Filed: 12/21/2015      Page 76 of 76


