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COME NOW, the Plaintiffs, DOYLE MANNSCHRECK, BRENDA MANNSCHRECK, 

BRUCE SWARTZ, PATTI SWARTZ, BRAD WEATHERL, and DANESSA WEATHERL, 

through their Counsel KRIS W. KOBACH and GARRETT ROE of the IMMIGRATION 

REFORM LAW INSTITUTE and for cause of action against Defendants, state and allege the 

following: 

1. Plaintiffs are residents and property owners in Jefferson County, Nebraska, who pay 

income, property and sales taxes in the State of Nebraska and seek to enjoin the illegal 

expenditure of public funds raised for governmental purposes. Myers v. Neb. Inv. Council, 272 

Neb. 669,791 (2006). As Plaintiffs allege that the Defendants are illegally expending funds, the 

injury that flows from those actions are inherently irreparable allowing Plaintiffs to seek an 

injunction. Ruth v. City of Sutton, 267 Neb. 265,280-281 (2004). 



2. Plaintiffs bring this civil action pursuant to Neb. Rev. Stat. $25,149 et seq., and as 

Nebraska taxpayers, for declaratory and injunctive relief against the Board of Regents of the 

University of Nebraska, the Board of Trustees of the Nebraska State College System, and the 

Boards of Governors of the Nebraska Community Colleges. 

3. Plaintiffs seek an order by this Court enjoining the Defendants from further illegal 

expenditures of public funds in violation of federal law. Specifically, Plaintiffs seek an order 

enjoining certain expenditures pursuant to Nebraska Revised Statutes $ 5  85-502(5) and (8) (State 

Educational Institution; Residence Requirements) (''Neb. Rev. Stat. $8 85-502(5) and (S)"), 

which violate the United States Constitution and federal law. 

4. According to the United States Congress, "[ilt is a compelling government interest to 

remove the incentive for illegal immigration provided by the availability of public benefits." (8 

U.S.C. $ 1601(6)). 

5. In furtherance of this compelling government interest, as part of the Illegal 

Immigration and Reform and Immigrant Responsibility Act ("IIRIRA"), in 1996 Congress 

enacted 8 U.S.C. $ 1623, which bars the states from extending post-secondary education benefits 

on the basis of residence within a state to any alien who is not lawfully present in the United 

States, unless all United States citizens are eligible for the same benefit. 

6. In defiance of these express Congressional mandates, on April 13,2006, the Nebraska 

Unicameral 99th Legislature passed Legislative Bill 239 ("LB 239"). 

7. LB 239 designates certain illegal aliens (also known as "aliens who are not lawfully 

present"), residing in Nebraska as "residents" for purposes of receiving the post-secondary 

public benefit of lower tuition, but does not confer the same benefit on all United States citizens 

from other states. LB 239 is codified as Neb. Rev. Stat. §$ 85-502(5) and (8). 



8. Pursuant to LB 239, illegal aliens in Nebraska can receive a tuition discount on the 

basis of "residence" in the State of Nebraska pursuant to Neb. Rev. Stat. $9 85-502(5) and (8). 

At the same time, United States citizens who are nonresidents of Nebraska are denied the public 

benefit of lower tuition rates by state law. 

9. Governor David Heineman vetoed the bill in part because under 8 U.S.C. $ 1623 

illegal aliens are ineligible to receive postsecondary education benefits based on state residence 

unless nonresident U.S. citizens are eligible for the same benefits without regard to the state of 

residence of such U.S. citizens. The Governor correctly concluded that LB 239 would violate 

the express terms of federal law. However, on April 13,2006, the Unicameral Legislature voted 

to override the Governor's veto on a 30-16 roll call vote. 

10. Plaintiffs seek a declaration that Neb. Rev. Stat. $9 85-502(5) and (8) violate the 

United States Constitution and federal laws because they enable aliens who are not lawfully 

present in the United States to receive the public postsecondary education benefit of resident 

tuition rates without also providing resident tuition rates to all U.S. citizens and nationals, 

without regard to whether such citizens and nationals are residents of Nebraska. Plaintiffs also 

seek injunctive relief prohibiting Defendants from granting public postsecondary education 

benefits to aliens who are not lawfully present in the United States unless they also grant such 

benefits to all United States citizens and nationals who are non-residents attending public 

institutions of postsecondary education in Nebraska. 

Plaintiffs 

1 1. Plaintiff Doyle Mannschreck is a United States citizen and Jefferson County, 

Nebraska, resident whose mailing address is 56715 714th Road, Fairbury, NE 68352. Plaintiff 



Doyle Mannschreck is suing in his capacity as a taxpayer seeking to prevent the illegal 

expenditure of funds by the State. 

12. Plaintiff Brenda Mannschreck is a United States citizen and Jefferson County, 

Nebraska, resident whose mailing address is 5671 5 714th Road, Fairbury, NE 68352. Plaintiff 

Brenda Mannschreck is suing in her capacity as a taxpayer seeking to prevent the illegal 

expenditure of funds by the State. 

13. Plaintiff Bruce Swartz is a United States citizen and Jefferson County, Nebraska, 

resident whose mailing address is P.O. Box 270, Fairbury, NE 68352. Plaintiff Bruce Swartz is 

suing in his capacity as a taxpayer seeking to prevent the illegal expenditure of funds by the 

State. 

14. Plaintiff Patti Swartz is a United States citizen and Jefferson County, Nebraska, 

resident whose mailing address is P.O. Box 270, Fairbury, NE 68352. Plaintiff Patti Swartz is 

suing in her capacity as a taxpayer seeking to prevent the illegal expenditure of funds by the 

State. 

15. Plaintiff Brad Weatherl is a United States citizen and Jefferson County, Nebraska, 

resident whose mailing address is 56705 714th Road, Fairbury, IVE 68352. Plaintiff Brad 

Weatherl is suing in his capacity as a taxpayer seeking to prevent the illegal expenditure of funds 

by the State. 

16. Plaintiff Danessa Weatherl is a United States citizen and Jefferson County, Nebraska, 

resident whose mailing address is 56705 714th Road, Fairbury, NE 68352. Plaintiff Danessa 

Weatherl is suing in her capacity as a taxpayer seeking to prevent the illegal expenditure of funds 

by the State. 



17. All Plaintiffs are residents and property owners in Jefferson County, Nebraska, who 

pay property taxes, income taxes, and sales taxes to the state of Nebraska and one or more of its 

political subdivisions. 

18. As taxpayers, Plaintiffs are also at risk of liability for the refund of nonresident tuition 

unlawfully charged, under color of state law Neb. Rev. Stat. 5 85-502, to United States citizens 

who have registered at Nebraska public universities and colleges but are not residents of 

Nebraska, in violation of federal law. This liability continues to grow as tuition payments are 

collected at the start of each academic term. 

19. Additionally, Plaintiffs challenge Nebraska's law that gives tuition discounts to 

illegal aliens based on residency because such law is "a matter of great public concern" for 

which there exists "the risk that its enactment would otherwise go unchallenged" unless 

Plaintiffs are able to bring this action. Jacob v. Nebraska, 12 Neb. App. 696,70 1 (2004). 

Defendants 

20. Defendants are responsible for the administration of the Nebraska public institutions 

of postsecondary education. The Members of the Board of Regents of the University of 

Nebraska are named Defendants in this action. They are named in their official capacities. 

Defendant Members of the Board of Regents include Timothy Clare, Howard Hawks, Chuck 

Hassebrook, Bob Whitehouse, Jim McClurg , Kent Schroeder, Bob Phares , and Randolf Ferlic. 

21. The Trustees of the Nebraska State College System are named Defendants. They are 

named in their official capacities. Members of the Board of Trustees of the Nebraska State 

College System include: Michelle Suarez, Floyd Vrtiska, Larry Teahon, William E. Roskens, 

Carter "Cap" Peterson, Gary Bieganski, Roger Breed, and Stan Carpenter, the Chancellor of the 

Nebraska State College System. 



22. The Members of the Boards of Governors for each of the Nebraska Community 

Colleges-Central Community College, Mid-Plains Community College, Northeast Community 

College, Southeast Community College, Western Community College, and the Metropolitan 

Community College Area-are named Defendants. The Members of the Board of Governors for 

the Central Community College-Diane Keller, Paul Krieger, Rita Skiles, Merikay Gengenbach, 

Dr. Dale Zikrnund, Sandra Borden, Wayne Sasges, Tom Pirnie, Linda Aerni, Rich Anderson, and 

Sam Cowan-are named in their official capacities. The Members of the Board of Governors of 

the Mid-Plains Community College-Elizabeth Benjamin, Roger Wilson, Glenn Colson, David 

Lynch, Jane Hornung, Louie Stithem, Glenda Hasenauer, Kent Miller, Ernie Mehl, Dale 

Wahlgren, and Ted Klug, Jr.-are named in their official capacities. The Members of the Board 

of Governors for the Northeast Community College-Shirley Petsche, Dr. Don Oelsligle, Keith 

Harvey, Larry Poessnecker, Steven Anderson, Van Phillips, Kenneth Echtenkamp, Gene Willers, 

Dave Fauss, Jack Warrick, and John W. Davies-are named in their official capacities. The 

Members of the Board of Governors for the Southeast Community College-Nancy A. Seim, 

Lynn Schluckebier, Robert J. Feit, Jacki Allensworth, Darryl Baker, Kathy Boellstorff, James J. 

Garver, Helen E. Griffin, Ed C. Heiden, Carl R. Humphrey, Ruth M. Johnson, and Steve 

Ottmann-are named in their official capacities. The Members of the Western Nebraska 

Community College-Jacqueline M. Cervantes-Guzman, Timothy H. Daniels, Dr. Merlyn L. 

Gramberg, L. Paul Leseberg, Dennis W. Miller, Jr., Jack L. Nelson, Jecca R. Ostrander, Dr. M. 

Thomas Perkins, Darrell E. Roberts, Richard G. Stickney, Jane Wisniewski, William Knapper, 

and Coral E. Richards-are named in their official capacities. The Members of the Board of 

Governors for the Metropolitan Community College Area-Dr. Steve Brock, Fred Conley, Steve 

Grabowski, Ron Hug, Patrick Leahy, Tim Lonergan, Jim Nekuda, David Newell, Tim Potter, 



Crystal Rhoades, and Tony Sorrentino-are named in their official capacities. The Defendants 

listed in Paragraphs 20-22 shall be listed as "postsecondary education officials" for the 

remainder of the Amended Complaint. 

23. Shane Osborn, the Nebraska State Treasurer, is a named Defendant. He is named in 

his official capacity. 

24. Mike Foley, the Nebraska Auditor of Public Accounts, is a named Defendant. He is 

named in his official capacity. 

25. Defendant postsecondary education officials are responsible for establishing and 

implementing the tuition scheme pursuant to Neb. Rev. Stat. $9 85-502(5) and (8), which grants 

resident tuition to illegal aliens while denying resident tuition to some U.S. citizens in violation 

of federal law at the Nebraska public postsecondary educational institutions identified herein. 

26. Defendants Osborn and Foley are state officials who control or audit public funds that 

are used to finance in part the tuition scheme challenged in this action. 

27. As a result of Defendantsy actions, public postsecondary educational institutions in 

the state of Nebraska are expending public funds to provide the benefit of resident tuition rates to 

aliens who are not lawfully present in the United States and other non-qualified aliens in the 

United States, in violation of 8 U.S.C. $ 1623 and 8 U.S.C. $ 1621. 

Legal Background 

Federal Law 

28. 8 U.S.C. 5 1623 was enacted to prevent states from providing in-state tuition rates to 

illegal aliens. The text of 8 U.S.C. 5 1623 states: 

Notwithstanding any other provision of law, an alien who is not lawfully present 
in the United States shall not be eligible on the basis of residence within a State 
(or a political subdivision) for any postsecondary education benefit unless a 
citizen or national of the United States is eligible for such a benefit (in no less an 



amount, duration, and scope) without regard to whether the citizen or national is 
such a resident. 

29. 8 U.S.C. 8 1623 is a central component of the United States' national policy of 

ensuring that aliens are lawfully in this country, self-sufficient, and not a burden on public 

resources. The Defendants' tuition policy subverts each of these objectives. 8 U.S.C. 5 1623 

bars any state from granting "any postsecondary education benefit" to an alien not lawfully 

present in the United States unless all United States citizens are provided the same benefit. 

Neither in-state tuition rates, nor tuition waivers, nor education grants or subsidies of any sort 

may be extended to any alien who is not l a h l l y  present in the United States, unless the state 

provides the same benefit to all U.S. citizens regardless of their residence. 

30. In 1996, Congress enacted the Illegal Immigration and Immigrant Responsibility Act 

(IIRIRA). Section 505 of IIRIRA amended the United States Code in order to restrict illegal 

aliens' access to public postsecondary education benefits. Section 505 would become 8 U.S.C. 8 

1623. The House Conference Report documented the legislative intent of Section 505 as 

follows: "this section provides that illegal aliens are not eligible for in-state tuition rates at public 

institutions of higher education." (House Conf. Report 104-828). 

3 1. "It is a compelling government interest to remove the incentive for illegal 

immigration provided by the availability of public benefits." 8 U. S.C. 8 160 l(6). 

32. "It continues to be the immigration policy of the United States that (A) aliens within 

the Nation's borders not depend on public resources to meet their needs, but rather rely on their 

own capabilities and the resources of their families, their sponsors, and private organizations, and 

(B) the availability of public benefits not constitute an incentive for immigration to the United 

States." 8 U.S.C. 5 1601(2). 



33. In 1996, a few months prior to the enactment of IIRIRA, Congress also enacted the 

Personal Responsibility and Work Opportunity Reconciliation Act ("PRWORA"), which also 

included a provision intended to stop the flow of state or local benefits to illegal aliens. 8 U.S.C. 

6 1621(a). 

34. Under PRWORA, an alien who is neither a "qualified alien" as defined in 8 U.S.C. 

1641, nor an alien with valid nonimmigrant status under the Immigration and Nationality Act 

("INA"), nor an alien paroled into the United States under INA 5 212(d)(5), is ineligible for any 

State or local public benefit. 8 U.S.C. 5 1621(a). 

35. Payment of tuition at reduced rates is a postsecondary education state or local benefit 

forbidden to illegal aliens. 

36. An alien who is not lawfully present in the United States ("illegal alien") is not a 

"qualified alien" as defined in 8 U.S.C. 8 1641. 

37. The definition of a "state or local public benefit" includes ". . .any.. .postsecondary 

education.. .or any other similar benefit for which payments or assistance are provided to an 

individual, household, or family eligibility unit by agency of a State or local government or by 

appropriated funds of a State or local government." 8 U.S .C. 5 162 1 (c). 

38. Federal statutes governing immigration or education benefits preempt any 

inconsistent state laws, through the operation of the Supremacy Clause of the U.S. Constitution. 

"This Constitution, and the Laws of the United States which shall be made in Pursuance thereof 

. . . shall be the supreme Law of the Land . . . any Thing in the Constitution or Laws of any State 

to the Contrary notwithstanding." U.S. Const., Art. VI. 

Nebraska Law 



39. Provisions of Neb. Rev. Stat. 85-502 which grant illegal aliens and other non- 

qualified aliens lower tuition rates based on residence are at issue in this case. The relevant 

portions of 5 85-502 are: 

§ 85-502. State postsecondary educational institution; residence requirements 

Rules and regulations established by the governing board of each state 
postsecondary educational institution shall require as a minimum that a person is 
not deemed to have established a residence in this state, for purposes of sections 
85-501 to 85-504, unless: 

(5) Except as provided in subdivision (8) of this section, such student, if 
an alien, has applied to or has a petition pending with the United States 
Immigration and Naturalization Service to attain lawful status under 
federal immigration law and has established a home in Nebraska for a 
period of at least one hundred eighty days where he or she is habitually 
present with the bona fide intention to make this state his or her permanent 
residence, supported by documentary proof. 

(8) (a) Such student resided with his or her parent, guardian, or 
conservator while attending a public or private high school in this state 
and: 

(i) Graduated from a public or private high school in this state or 
received the equivalent of a high school diploma in this state; 

(ii) Resided in this state for at least three years before the date the 
student graduated from the high school or received the equivalent 
of a high school diploma; 

(iii) Registered as an entering student in a state postsecondary 
educational institution not earlier than the 2006 fall semester; and 

(iv) Provided to the state postsecondary educational institution an 
affidavit stating that he or she will file an application to become a 
permanent resident at the earliest opportunity he or she is eligible 
to do so. 

(b) If the parent, guardian, or conservator with whom the student resided 
ceases to reside in the state, such student shall not lose his or her resident 
status under this subdivision if the student has the bona fide intention to 
make this state his or her permanent residence, supported by documentary 
proof. 



Factual Background 

40. LB 239, which served to amend provisions of Nebraska Revised Statutes 5 85-502, 

was the third attempt by proponents within the Nebraska Unicameral Legislature to implement a 

statute which would unlavdklly grant illegal alien students the ability to pay in-state tuition rates 

at Nebraska post-secondary educational institutions, while denying those same tuition benefits to 

non-resident U.S. citizen students. The first bill, LB 955 introduced during the 2002 legislative 

session, was indefinitely postponed by the Education Committee. The second, LB 152, was 

introduced in 2003, following an interim study by the Education Committee and was again held 

by the Education Committee. 

41. The bill's chief sponsor, Senator DiAnna Schimek, repeatedly acknowledged during 

floor debates that despite federal laws to the contrary, the main purpose of LB 239 was to allow 

students "illegal through no fault of their own" to obtain the favored status of residency for 

tuition purposes at Nebraska post-secondary educational institutions. (Nebraska Legislature, 

Floor Debate, March 29,2006). 

42. LB 239 was passed on April 13,2006, by a vote of 27 to 18 and vetoed by Governor 

Dave Heineman, who stated in his veto message that "in my view, this bill sends the wrong 

message about respect for the rule of law" and that "this legislation would place Nebraska in 

conflict with governing federal law." On April 13,2006, however, LB 239 became law after the 

Legislature voted 30-1 6 to override the gubernatorial veto. 

43. The decision to offer in-state tuition rates to illegal aliens, a controversial enactment 

that required the legislature to override the Governor's veto, is undeniably a matter of great 

public concern. For four years, the taxpayers of Nebraska have been forced to contribute their 

tax dollars to finance the unlawful and unconstitutional actions of Defendants who are 



subsidizing illegal aliens attending public post-secondary educational institutions in Nebraska. 

No other group of Plaintiffs is as ideally situated to challenge the law. 

44. Upon information and belief, during the Fall 2009-Spring 201 0 term: 

a. Resident tuition fees for undergraduate students at the University of Nebraska- 

Lincoln ("UNL") are $1 87.00 per credit hour. Non-resident tuition fees for 

undergraduate students at UNL are $555.00 per credit hour. Resident tuition fees 

for graduate students at the UNL are $247.00 per credit hour. Non-resident 

tuition fees for graduate students at the UNL are $665.75 per credit hour. See 

http://irp.unl.edu/dmdocuments/fb09~1O.pdf. Undergraduate enrollment for the 

Spring 20 10 semester at the UNL is 17,2 1 8 students and graduate enrollment for 

the Spring 201 0 semester at the LTNL is 4,345 students. See 

http://irp.unl.edu/dmdocuments/fb0991 0 . p .  In the Fall 2009 semester, 15,634 

undergraduate students were of "resident" status and 3,32 1 were of "non-resident" 

status. In the Fall 2009 semester, 2,307 graduate students were of "resident" 

status and 2,284 graduate students were of "non-resident" status. See 

http://irp.unl.edu/dmdocuments/fb09~1O.pdf. 

b. Resident tuition fees for undergraduate students at the University of Nebraska- 

Omaha ("LTNO") are $1 70.50 per credit hour. Non-resident tuition fees for 

undergraduate students at UNO are $502.50 per credit hour. Resident tuition fees 

for graduate students at the UNO are $212.50 per credit hour. Non-resident 

tuition fees for graduate students at the UNO are $559.25 per credit hour. See 

http://cashiering.unomaha.edu/tuition.php. Undergraduate enrollment for the 

2009-2010 year at the UNO is 12,329 students and graduate enrollment for the 



2009-2010 year at the UNO is 3,053 students. See 

http://www.unomaha.edu/instres/oir/studentqrofileldata~studentprofilefa1l2OO9.p 

df. For the 2009-20 10 year, approximately 1 1,170 undergraduate students are of 

"resident" status and approximately 752 are of "non-resident" status. In the 2009- 

20 10 year semester, 2,405 graduate students were of "resident" status and 

approximately 56 1 graduate students were of "non-resident" status. See Id. 

c. Resident tuition fees for the Spring 2010 semester for undergraduate students at 

the University of Nebraska-Kearney ("LINK") are $15 1.25 per credit hour. Non- 

resident tuition fees for the Spring 20 10 semester for undergraduate students at 

UNK are $3 10.00 per credit hour. See 

http://www.unk.edu/uploadedFiles/offices/studentaccounts/10S - ugrad-tf.pdf. 

Resident tuition fees for the Spring 20 10 semester for graduate students at the 

LINO are $1 87.50 per credit hour. Non-resident tuition fees for graduate students 

at the UNK are $387.75 per credit hour. See 

http://www.unk.edu/uploadedFiles/offices/student~accounts/1OS~grad~tf.pdf. 

Undergraduate enrollment for the 2009 year at the UNK was 5,03 1 students and 

graduate enrollment for the 2009 year at the UNO was 1,619 students. See 

h t t p : l l w w w . u n k . e d u l u p l o a d e d F i l e s / f a c t b o o W e n r d i n g % 2 8  1 %29. 

pdf.l For the 2009 year, 4,273 undergraduate students were of "resident" status 

and 758 were of "non-resident" status. In the 2009 year, 1,165 graduate students 

were of "resident" status and 454 graduate students were of "non-resident" status. 

See 

http:/lwww.unk.edu/uploadedFileslfactbook/enrollment~09F~Fall~Residency.pdf 

1 The 2010 statistics are not available. 



d. Resident tuition fees for undergraduate students for the Spring 2009 and Fall 20 10 

semesters at the Chadron State University are $178.95 per credit hour. Non- 

resident tuition fees for undergraduate students for the Spring 2009 and Fall 2010 

semesters at Chadron are $301.45 per credit hour. Resident tuition fees for 

graduate students at the Chadron for the Spring 2009 and Fall 2010 semesters are 

$21 1.95 per credit hour. Non-resident tuition fees for graduate students for the 

Spring 2009 and Fall 2010 semesters at the Chadron are $367.45 per credit hour. 

See http://www.csc.edu/businessoffice/oncampus.csc. 

e. Peru State University currently does not charge different rates for "resident" and 

"non-resident" students. However, such program is only a "three-year pilot 

program." See http://www.peru.edu/businessoffice/tuitionfees.htm. As such, 

Peru State is currently in compliance with federal law. However, as this program 

is merely a temporary three year "pilot program" and Peru State University 

charged different tuition rates for residents and non-residents in violation of 

federal law prior to the program's implementation, Plaintiffs still seek an 

injunction against Peru State University from reinstituting its unlawful tuition 

schedule at the conclusion of the current "pilot program." 

f. Resident tuition fees for the 2009-1 0 year for undergraduates at Wayne State 

College are $122.50 per credit hour. IVon-resident tuition fees for undergraduate 

students for the 2009-10 year at Wayne State College are $245.00 per credit hour. 

Resident tuition fees for graduate students for the 2009-10 year at Wayne State 

College are $155.50 per credit hour. Non-Resident tuition fees for graduate 



students for the 2009-10 year at Wayne State College are $3 11 per credit hour. 

http://www.wsc.eddfinancial~se~ices/cost/tuition~fees/ 

g. The 2009-10 resident fees for Central Community College is $70 per credit hour. 

The 2009- 10 nonresident tuition for Central Community College is $105 per 

credit hour. 

http://www.cccneb.eddigsbase/igstemplate.cfm?SRC=DB&SRCN=&GnavID=27 

h. The 2009-1 0 "in-state tuition" for Mid-Plains Community College is $67 per 

credit hour. The 2009-1 0 "out of state tuition" for Mid-Plains Community 

College is $87 per credit hour. 

http://prospective.mpcc.eddTuition~and~costs.html 

i. The 2009- 10 resident tuition for Northeast Community College is $67 per credit 

hour. The 2009-10 nonresident tuition is $83.75 per credit hour. 

http://www.northeast.edu/PS/Costs/tuition~and~fees.php 

j . The 2009- 10 resident tuition for Southeast Community College is $47 per credit 

hour. The 2009-1 0 out-of-state tuition for Southeast Community College is 

$57.50 per credit hour. http://www.southeast.edu~admissions/fin_ition.asp 

k. The 2009- 10 resident tuition for Western Nebraska Community College is $68 

per credit hour. The 2009-10 nonresident tuition for Western Nebraska 

Community college is $80 per credit hour. 

http://www.wncc.net/general/business~office/09 1Otuitionchart.pdf 

1. The 2009-1 0 standard resident tuition for the Metropolitan Community College 

Area is $43 per credit hour. The 2009- 10 standard non-resident tuition rate is 

$64.50. The afternoon reduced resident tuition rate is $30.10 per credit hour. The 



afternoon reduced non-resident tuition rate is $45.10 per hour. 

http://www.mccneb.edu/futurestudents/tuition.asp 

45. Pursuant to Neb. Rev. Stat. $!j 85-502(5) and (8), Defendant postsecondary education 

officials governing the University of Nebraska System are providing resident tuition rates to 

aliens who are not lawfully present in the United States and are attending the public 

postsecondary institutions in Nebraska. 

46. James B. Milliken, President of the University of Nebraska, stated in testimony 

before the Nebraska Legislature that 35 University of Nebraska students who are aliens 

unlawfully present in the United States received the benefits of Neb. Rev. Stat. $ 5  85-502(5) and 

(8) in the 2009-1 0 academic year: "Since 2006, Nebraska law has provided the opportunity for 

some students who are not citizens or legal residents of the state to attend a public college or the 

University of Nebraska and pay resident tuition rates. Last fall, 35 of these students attended one 

of our four campuses.. . ." James B. Milliken, Testimony on LBl 00 1 (Feb. 1,201 O), available at 

http://nebraska.edu/administration/president-milliken/speeches-and-statements/testimony-on- 

lb1001 .html. 

47. Pursuant to Neb. Rev. Stat. $§ 85-502(5) and (8), Defendant postsecondary education 

officials governing the Nebraska State College System are providing resident tuition rates to 

aliens who are not lawfUlly present in the United States and are attending their respective public 

postsecondary institutions. 

48. Pursuant to Neb. Rev. Stat. fj$ 85-502(5) and (8), Defendant postsecondary education 

officials governing the Nebraska Community Colleges are providing resident tuition rates to 

aliens who are not lawfully present in the United States and are attending their respective public 

postsecondary institutions. 



49. Defendant postsecondary education officials continue to charge higher, non-resident 

tuition rates to certain United States citizens attending their public postsecondary institutions, 

because such United States citizens are deemed not to be Nebraska residents for the purposes of 

assessing tuition rates, under Neb. Rev. Stat. 5 85-502. 

50. Pursuant to Neb. Rev. Stat. $5 85-502(5) and (8), Defendants are illegally expending 

the difference between resident and nonresident tuition fees for illegal aliens and other non- 

qualified aliens in contravention of the express language of 8 U.S.C. $ 1623 and 8 U.S.C. $ 1621. 

Every recipient of resident tuition rates receives a substantial subsidy from the State of Nebraska, 

as Nebraska taxpayers bear a major portion of the cost of educating that student. 

5 1. In addition, each of the public postsecondary institutions regulated by Defendants 

receives fiscal support from taxpayers in the state of Nebraska. To the extent that these 

institutions expend funds to finance a tuition scheme that violates federal law, due to the 

operation Neb. Rev. Stat. $ 5  85-502(5) and (8), such expenditures are illegal. 

FIRST CAUSE OF ACTION 
EXPRESS PREEMPTION UNDER 8 U.S.C. 6 1623 

52. Plaintiffs incorporate by reference 17 1 through 5 1 above. 

53. 8 U.S.C. $ 1623(a) expressly bars a state from providing to an alien who is not 

lawfully present in the United States "any postsecondary education benefit," unless a United 

States citizen is eligible for the same benefit (in no less an amount, duration, and scope) without 

regard to whether the citizen is a resident. 

54. Defendants, acting upon Neb. Rev. Stat. $ 5  85-502(5) and (8), have violated and 

continue to violate 8 U.S.C. $ 1623 by granting certain aliens who are not lawfully present in the 

United States the postsecondary education benefit of "resident tuition rates" or "in-state tuition 

rates" on the basis of their residence within the State of Nebraska while not conferring the same 



benefit on all United States citizens regardless of their state of residency. University of Nebraska 

President James B. Milliken has expressed a desire to continue to do so: "I believe it is in the 

best interests of the State of Nebraska that students who meet the test established by the 

Legislature continue to be treated as residents for purposes of postsecondary education." James 

B. Milliken, Testimony on LB 100 1 (Feb. l ,20  1 O), available at 

http://nebraska.eduladministratiodpresident-millikedspeeches-and-statements/testimony-on- 

lb 100 1 .html. 

55. Plaintiffs therefore seek to enjoin Defendants from granting such postsecondary 

education benefits to aliens who are not lawhlly present in the United States in violation of 

federal law. 

SECOND CAUSE OF ACTION 
EXPRESS PREEMPTION UNDER 8 U.S.C. 6 1621 

56. Plaintiffs incorporate 77 1 through 55 above. 

57. In addition to the prohibition against awarding public postsecondary education 

benefits to illegal aliens unless all U.S. citizens are awarded the same benefits, regardless of state 

of residence, found in 8 U.S.C. 5 1623, Congress also enacted 8 U.S.C. 5 1621 to impose 

additional restrictions on the provision of such benefits to illegal aliens. 

58. Specifically, 8 U.S.C. 5 1621(a) makes aliens who are neither "qualified aliens," 

aliens with valid nonimmigrant status, nor aliens paroled in the United States under INA 5 

212(d)(5), ineligible for any State or local public benefit. An alien who is not lawfully present in 

the United States ("illegal alien") is not a "qualified alien" as defined in 8 U.S.C. 5 1641. 

59. Payment of tuition at greatly reduced rates is a "postsecondary education" benefit as 

defined by 8 U.S.C. 5 1621(c). 



60. Neb. Rev. Stat. $ $ 85-502(5) and (8) do not meet the requirements of the statutory 

safe harbor of 8 U.S.C. $ 1621 which would allow illegal aliens to receive public benefits 

because the State did not enact a State law that "affirmatively provides" that illegal aliens can 

receive such benefits. (8 U.S.C. 1621(d)). 

6 1. Specifically, according to the congressional Conference Report describing the bill 

language that would become 8 U.S.C. fj 1621 (d)), the Nebraska Legislature would have had to 

specify that "illegal aliens" are eligible for such benefits and it would have had to specifically 

refer to 8 U.S.C. 5 162 1 (d) in the relevant State statute. 104th Cong., 2nd Session, Conference 

Report No. 104-725 on H.R. 3734 (July 3 1,1996), at 383. 

62. Neb. Rev. Stat. $ 5  85-502(5) and (8) do not meet the statutory requirements of 8 

U.S.C. $ 1621(d): 

a. Federal law uses the terms "illegal alien" and "alien who is not lawfully present in 

the United States" synonymously in 8 U.S.C. 5 162 1 (d). In contrast, the Nebraska 

statute does not even attempt to clarifL that the person receiving the benefits is 

either an "illegal alien" or an "alien who is not lawfully present in the United 

States." The failure of $9 85-502(5) and (8) to use any appropriate legal terms 

defeats any attempt to invoke the exceptions under 8 U.S.C. 5 162 1 (d). 

b. Neb. Rev. Stat. $5 85-502(5) and (8) do not specify that "illegal aliens" are 

eligible for state or local benefits, and thus fail to use the express statutory 

language required by federal law. 

c. Neb. Rev. Stat. $5 85-502(5) and (8) do not make reference to the provisions of 8 

U.S.C. $ 162 1 (d), as required by Congress. 



d. Neb. Rev. Stat. $$ 85-502(5) and (8) require Defendants to provide State or local 

public benefits to illegal aliens. 

63. Implementation of Neb. Rev. Stat. $$ 85-502(5) and (8) by the Defendants violates 

and will continue to violate 8 U.S.C. $ 1621 unless judicial relief is granted. 

THIRD CAUSE OF ACTION 
IMPLIED CONFLICT PREEMPTION 

64. Plaintiffs incorporate by reference 17 1 through 63 above. 

65. In addition to express preemption under 8 U.S.C. $ 9  1621 and 1623, Defendants are 

barred from enforcing Neb. Rev. Stat. 55  85-502(5) and (8) through the operation of 

conflict preemption. 

66. Conflict preemption occurs where the state law is "unconstitutional because it 

'stands as an obstacle to the accomplishment and execution of the full purposes 

and objectives of Congress' in enacting the INA." De Canas v. Bica, 424 U.S. 

35 1, 363 (1976)(quoting Hines v. Davidowitz, 3 12 U.S. 52, 67 (1940)). 

67. It is the objective of Congress as well as "a compelling government interest to remove 

the incentive for illegal immigration provided by the availability of public benefits." 

(8 U.S.C. 1601(6)). 

68. In order to avail themselves of the tuition subsidy provided by Neb. Rev. Stat. $ 5  85- 

502(5) and (8), illegal aliens must continue to remain unlawfully present in the United 

States, defeating the objectives of federal immigration law. 

69. In implementing Neb. Rev. Stat. 55  85-502(5) and (8), Defendants induce and 

encourage illegal aliens to remain unlawfully present in the United States, in conflict 

with 8 U.S.C. 8 1324(a)(l)(A)(iv). 

FOURTH CAUSE OF ACTION 



IMPLIED FIELD PREEMPTION 

70. Plaintiffs incorporate by reference 77 1 through 69 above. 

71. In addition to express preemption under 8 U.S.C. $ 5  1621 and 1623, Defendants are 

barred from enforcing Neb. Rev. Stat. $ 5  85-502(5) and (8) through field preemption. 

72. A state law is field preempted where "Congress' intent to supersede state law 

altogether may be inferred because 'the scheme of federal regulation [is] so pervasive 

as to make reasonable the inference that Congress left no room for the States to 

supplement it. "' Fid. Fed. Sav. & Loan Ass 'n v. de law Cuesta, 458 U.S. 14 1, 152 

(1982) (citing Rice v. Santa Fe Elevator Corp., 331 U.S. 218,230 (1947). 

73. Neb. Rev. Stat. $$ 85-502(5) and (8) are preempted because (1) Congress has 

expressed an intent to preempt any state law regulating the terms and conditions for 

alien residency, and (2) Congress has occupied the field of regulating the eligibility of 

aliens for public postsecondary educational benefits. 

FIFTH CAUSE OF ACTION 
PREEMPTION AS AN IMPERMISSIBLE REGULATION OF IMMIGRATION 

74. Plaintiffs incorporate by reference 77 1 through 73 above. 

75. The "[plower to regulate immigration is unquestionably exclusively a federal power." 

De Canas v. Bica, 424 U.S. 351, 355 (1976). "The power of Congress to exclude 

aliens together from the United States, or to prescribe the terms and conditions upon 

which they may come to this country.. .is settled." Kleindienst v. Mandel, 408 U.S. 

753, 766 (1972). "[States] can neither add to nor take from the conditions lawfully 

imposed by Congress upon admission, naturalization and residence of aliens in the 

United States or the several states." Takahashi v. Fish & Game Commission, 334 

U.S. 410,419 (1948). 



76. A state may not pass any law that constitutes a regulation of immigration. De Canas 

v. Bica (1976), 424 U.S. 351. 

77. Neb. Rev. Stat. $ 5  85-502(5) and (8) are a preempted as "regulation of immigration" 

because these provisions attempt to define who may remain in the United States and 

categorize aliens in a manner that is inconsistent with the terms of federal law. 

PRAYER FOR INJUNCTIVE RELIEF 

78. Plaintiffs incorporate by reference 11 1-77 above. 

79. Plaintiffs have no adequate remedy at law and will suffer an irreparable injury if 

Defendants continue to illegally expend public funds in violation of federal law. "A 

taxpayer seeking to enjoin an alleged illegal expenditure of public funds needs to 

prove only that the funds are being spent contrary to law, in order to establish an 

irreparable injury. Stated otherwise, irreparable harm should be assumed whenever a 

Plaintiff proves an expenditure of public funds is contrary to law." Ruth v. City of 

Sutton, 267 Neb. 265,281 (2004). Plaintiffs are likely to succeed on the merits and 

Defendants will suffer no harm. 

80. Plaintiffs ask this Court to enjoin Defendants' illegal expenditure of funds that 

finances the tuition scheme of Neb. Rev. Stat. $ 5  85-502(5) and (8) in violation of 8 

U.S.C. 5  1623. 8 U.S.C. 5  1623 expressly preempts Neb. Rev. Stat. $ 3  85-502(5) and 

(8) because these sections grant reduced tuition rates to aliens who are not lawfully 

present in the United States on the basis of residence, and do not also grant such 

benefits to all United States citizens regardless of residence. 

8 1. Plaintiffs ask this Court to enjoin Defendants' illegal expenditure of funds that 

finances the tuition scheme of Neb. Rev. Stat. $9 85-502(5) and (8) in violation of 8 



U.S.C. 5 162 1. 8 U.S.C. 5 1621 preempts Neb. Rev. Stat. 5s  85-502(5) and (8) 

because these sections provide a public benefit to non-qualified aliens. Neb. Rev. 

Stat. $5 85-502(5) and (8) do not meet the requirements of the safe harbor clause of 8 

U.S.C. 5 1621(d) because these sections do not "affirmatively provide" that illegal 

aliens will be receiving public postsecondary education benefits as required by 8 

U.S.C. 5 162 1 (d). Neb. Rev. Stat. $5 85-502(5) and (8) do not specifically reference 

8 U.S.C. 5 162 1 (d) as required by Congress, nor do the sections specifically state that 

such benefits will be given to "illegal aliens'' or "aliens who are not lawfully present 

in the United States." 

82. Plaintiffs ask this Court to enjoin Defendants' illegal expenditure of funds that 

finances the tuition scheme of Neb. Rev. Stat. 55 85-502(5) and. (8) because such 

expenditures are conflict preempted. Defendants' implementation of Neb. Rev. Stat. 

59 85-502(5) and (8) conflicts with the objective of Congress that illegal aliens must 

depart the United States and conflicts specifically with 8 U.S.C. § 1601 and 8 U.S.C. 

5 1324(a)(l)(A)(iv). 

83. Plaintiffs ask this Court to enjoin Defendants' illegal expenditure of h d s  that 

finances the tuition scheme of Neb. Rev. Stat. $5 85-502(5) and (8) because it is field 

preempted. 

84. Plaintiffs ask this Court to enjoin Defendants' illegal expenditure of funds that 

finances the tuition scheme of Neb. Rev. Stat. $5 85-502(5) and (8) because it is 

preempted as an impermissible regulation of immigration. 

PRAYER FOR DECLARATORY RELIEF 

85. Plaintiffs incorporate by reference T[1T 1-84 above. 



86. Because of the actions alleged above, Plaintiffs respectfully ask this Court for the 

following declarations: 

a. Neb. Rev. Stat. $ 5  85-502(5) and (8) violate 8 U.S.C. $ 1623 and are therefore 

expressly preempted. 

b. Neb. Rev. Stat. $$ 85-502(5) and (8) violate 8 U.S.C. $ 162 1 and are therefore 

expressly preempted. 

c. Neb. Rev. Stat. §§ 85-502(5) and (8) are impliedly preempted by federal 

immigration laws under principles of conflict preemption. 

d. Neb. Rev. Stat. $ 5  85-502(5) and (8) are impliedly preempted by federal 

immigration laws under principles of field preemption. 

e. Neb. Rev. Stat. $ 5  85-502(5) and (8) are impliedly preempted by federal 

immigration laws because they constitute an impermissible regulation of 

immigration. 

GENERAL PRAYER 

87. Plaintiffs incorporate by reference 17 1-86 above. 

88. Because of the actions alleged above, Plaintiffs respectfully request that a preliminary 

and permanent injunction be issued enjoining Defendants in perpetuity from 

enforcing Neb. Rev. Stat. $ 8 85-502(5) and (8); and 

89. Plaintiffs respectfully request this Court order Defendants to pay all of Plaintiffs' 

attorney's fees, expenses, and costs; and 

90. Plaintiffs respectfully request that this Court grant any further relief as the Court 

deems just and proper. 



Dated: April 22,20 10 By: 

KRIS W. KOBACH 
(Neb. Atty. No. 23356) 
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5 100 Rockhill Rd. 
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Senior Counsel, 
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