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Commission (“FOIC” or “Commission”) in support of the Complainants in the subject 

consolidated matters.  A request for leave to submit this brief was filed with the 

Commission on May 19, 2008. 

 Complainants in both cases have made multiple requests to the City of New Haven 

for public records, in document and electronic form, relating to a City of New Haven 

municipal identification card program, called the Elm City Resident Card Program (“ID 

card” or “ID card program”).  Respondents do not dispute that the requested matter are 

public records, but in both of the two consolidated cases have refused to disclose the 

records to the Complainants, and have flouted the procedures with which a public agency 

must comply in order to exempt its public records from disclosure.    

 Complainants properly filed appeals with FOIC, pursuant to the Connecticut 

Freedom of Information Act, C.G.S. § 1-200 et seq. (“FOIA”). See discussion infra, pp. 

13-15. FOIC subsequently granted Intervenor-Respondent status to James M. Thomas, 

Commissioner of the State of Connecticut Department of Emergency Management and 

Homeland Security (“DEMHS”), and to a group of two jointly-represented 

unincorporated associations, the Association of Cardholders of the Elm City Resident 

Card, and Unidad Latina en Accion, along with several “Doe” members of the 

Association of Cardholders. FOIC has allowed the members to proceed anonymously. 

Complainants Dustin Gold and the Community Watchdog Project (“CWP”) filed motions 

opposing intervention by all parties, and allowing the Doe Intervenors to proceed 

anonymously.  
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 The City of New Haven claims that the Elm City Resident Card is the first 

municipal identification document of its kind in the United States. See States Exhibit 1, p. 

188 (Board of Aldermen Approve Acceptance of Funds for Municipal Identification 

Program); id. in Memorandum of Law in Support of Respondents (“Respondent’s 

Memorandum”) March 1, 2008, Ex. 20. The card is issued by the City of New Haven 

Office of New Residents, which describes it as a “multi-purpose identification card” 

issued to “all of its residents, regardless of age or proof of immigration status.” 

Respondent’s Memorandum, 1. The ID card is designed to be used as personal 

identification by the bearer. No restrictions are imposed by the City as to where it may be 

used.  At all dates relevant to this adjudication, the City has maintained that it accepts the 

ID card for all municipal purposes, and strongly encourages and markets the use and 

acceptance card of the ID card for private and commercial purposes. See e.g. Kica Matos, 

New Haven’s Elm City Resident Cards – Fact Sheet.1  

  The practice of municipal agencies issuing identification cards to facilitate access 

to municipal services is unremarkable. Common examples are library cards and 

recreation facility cards. The novel and controversial aspect of the New Haven ID card 

program is that illegal aliens are officially permitted and encouraged to apply for and use 

the ID card in their daily activities.2 Intervenor’s Memorandum of Law in Opposition to 

                                                 
1 N.d. (viewed June 2, 2008 at  
http://www.cityofnewhaven.com/pdf_whatsnew/municipalidfactsheet.pdf). 
2 In keeping with its policy and practice of resistance to the enforcement of federal immigration laws 
which prohibit or outlaw the entry, presence, residence, and employment of illegal aliens, the City uses 
the political terms “immigrant” to refer indiscriminatively to all persons of foreign birth, and 
“undocumented immigrants” to aliens who are unlawfully present in the United States.  The City’s 
definition of “immigrant” directly conflicts with the only legally cognizable definition, found in the U.S. 
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Complainant’s Freedom of Information Act Requests, February 28, 2008, 1-2 

(“Intervenor’s Memorandum”).  A desire to educate the citizenry about the harmful 

consequences of this official policy and practice is at the heart of the Complainants’ 

concerns. 

                                                                                                                                                             
Immigration and Nationality Act, at 8 U.S.C. 1101(a)(15). “Undocumented immigrant” is purely an 
expression of bias, and is found nowhere in federal or Connecticut state law. 
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I. STATEMENT OF THE CASE 

A. THE ELM CITY RESIDENT CARD PROGRAM. 

1. Beginning on or about June 4, 2007, the City of New Haven, at the direction of 

Mayor John DeStefano, Jr., established, implemented and has maintained an Elm City 

Resident Card program (“ID card program”). 

2. Since 2005, the City has collaborated with advocacy organizations to design and 

implement the ID card program. The City has solicited and obtained outside advice and 

assistance to develop and document the objectives and procedures of the program. 

Respondent’s Memorandum, Exhibit 25, p.vi. (A City to Model); Intervenor’s 

Memorandum, Exhibit D, ¶¶ 10-11 (Declaration of Laura Huizar). The City has 

accumulated extensive information, including memoranda, advisory opinions, reports, 

correspondence, audio and video recordings, and other files and documents. These 

records describe and discuss the legality of the program, in particular its relation to 

federal immigration law; the social and economic effects of implementation of the 

program; and the political goals and policies of the Resident Card program. Respondent’s 

Memorandum, Exhibit 24, ¶¶ 1-5 (Affidavit of Kica Matos). 

3. The individual Complainants in cases 2007-498 and 2007-605 are all United 

States citizens and legal residents of Connecticut. Two of the six named Complainants in 

case 2007-605 are legal residents of the City of New Haven, and four are residents of 

New Haven County. Testimony of Dustin W. Gold, Mar. 31, 2008. In case 2007-605, 

organizational Complainant Community Watchdog Project is an unincorporated 
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association of 750 citizen-supporters, based in Northford, Connecticut.3 As state citizens, 

the Complainants are members of the class that the FOIA was enacted to protect.   

4. During the hearing, Complainants Gold, Pechinski, and Powell testified that they 

seek to educate the citizenry about what they believe to be a policy and practice of 

organized defiance of federal immigration law by the City of New Haven, in particular a 

practice of encouraging and abetting illegal aliens to work and reside in the City as if they 

were citizens and legal residents. 

a. The Complainants testified to their belief that the intent of the Mayor and Board of 

Aldermen in approving and funding the ID card program was to allow “undocumented 

immigrants” – a euphemism for illegal aliens who are present in the United States in 

violation of federal law– to avoid or mitigate the consequences of their unlawful 

immigration status, which include liability for violations of civil and criminal law that 

arise directly from such unlawful status. 

b. Complainants also believe the City has acted to officially protect and encourage 

those who house, employ, and otherwise assist illegal aliens to remain in the United 

States in violation of law.   

5. The City has negotiated and accepted outside funding for the program, conducted 

an aggressive, nationally-publicized social marketing effort to promote participation in 

the program and acceptance of the ID card by private and public entities.  The funding 

and marketing activities in support of the Elm City ID Card program have generated 

                                                 
3 http://www.watchdogproject.us (visited on June 1, 2008) 
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extensive documentation of an “implementation plan”, including final memoranda and 

advisory opinions.  Respondent’s Memorandum, Exhibit 20. 

6. The City established a voluntary electronic “registry” which, as of March 1, 2007, 

it claimed contained data collected from more than 5,500 cardholders. Respondent’s 

Memorandum, Exhibit 1 (Affidavit of Kica Matos).  

7. Persons defined as City “residents,” pursuant to novel administrative guidelines 

prepared by the Community Services Administrator, can complete a bi-lingual 

application for an ID card, with separate applications for adults and minors.4 From an 

approved master list, the applicant must submit a document establishing “identity,” one 

or two establishing “residence,” and pay a fee. Respondent’s Memorandum, Exhibit 40.  

City administrative personnel then prepare a second processing form, and input the 

applicant-supplied information into the “registry.”  Applicants are photographed and 

issued an ID card containing the applicant’s photo, name, street address, and date of birth 

provided on the application form, as well as an “ID number” generated by the City, and a 

corresponding bar code.  Respondent’s Memorandum,, Ex. 40, ¶¶ 1-5 (Affidavit of Kica 

Matos). 

8. Notably, ID cards are issued to “residents” regardless of immigration status. 

Respondent’s Memorandum, Ex. 20.  The “resident” classification, as applied 

administratively by the Respondent, does not correspond to the meaning of “legal 

resident” or domiciliary or to any legal classification of non-citizens used or authorized 

                                                 
4 The novel eligibility criteria were developed by Community Services Administrator Angelica 
“Kica” Matos, with the assistance of staff attorneys and law students at Jerome N. Frank Legal 
Services Organization, an affiliate of the Yale University School of Law. 

 
 

12



by the federal government. Illegal aliens, who are barred by federal immigration law 

from establishing legal residence anywhere in the United States, are encouraged to 

become cardholders.  The card incorporates a “swipe and store” data-strip technology, 

which allows the cardholder to use the ID card as a debit card to conduct financial 

transactions with public and private entities.  Respondent’s Memorandum, Ex. 20. The 

City has obtained, used and filed this information in a variety of documentary and 

electronic formats. 

 
B. THE CITY OF NEW HAVEN DENIED SIX DISTINCT FOIA REQUESTS 
BY COMPLAINANTS. 
 
1. By letters dated July 24, 25, and 28, 2007, Mr. Dustin W. Gold filed  three similar 

FOIA requests with Mayor John DeStefano, Jr. seeking:  

“any and all applicant’s names and addresses gathered from July 23rd [ July 24th] 
[July 24th-August 15], seeking to secure an ELM CITY MUNICIPAL 
IDENTIFICATION CARD, including but not limited to, all information collected 
by the City, pertaining to applicants for this ID card. Please include the forms of 
identification The City of New Haven is accepting as valid proof of residence in 
order for persons to obtain said Municipal identification Cards.”5   Respondent’s 
Memo, Exhibits 2-4. 
 

2. On August 6, 2007, Mr. Chris Powell filed a separate FOIA request seeking: 

“… any list maintained by the city of recipients of the Elm City Resident Card, 
including names, addresses, and photographs, as well as to documents collected by 
the city in support of issuance of such cards, including the application forms and 
related materials.”  Respondent’s Memo, Exhibit 6. 
 

                                                 
5 Mr. Gold filed the FOIA requests while affiliated with Southern Connecticut Immigration Reform.  This 
unincorporated citizens association reformed during August 2007 as the Community Watchdog Project 
(“CWP”).  
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3. On August 28, 2007, Ms. Angelica “Kica” Matos, New Haven Community 

Services Administrator, denied Mr. Gold’s request, claiming, 

“…you have not asked for any records. You have requested ‘names and 
addresses’ and ‘information’.  Connecticut FOIA law does not require that the 
City supply members of the public with ‘names and addresses’ nor does it require 
that the City provide members of the public with ‘information.’  For this reason I 
must respectfully deny your requests.”  Respondents Memo, Exhibit 5. 
 

4. On September 10, 2007 the CWP Requesters filed a fourth FOIA request with 

Mayor DeStefano. Mr. Gold, on his own behalf and as the representative of CWP, made 

three written requests to the Mayor seeking: 

“any and all documents or records maintained or kept on file that have applicants’ 
names and addresses gathered from July 23 – July 31, 2007/August1, 2007 – 
August 31, 2007/ September 1, 2007 – September 17, 2007, seeking to secure an 
ELM CITY MUNICIPAL IDENTIFICATION CARD, including but not limited 
to, all information collected by the City, pertaining to applicants for this ID card.  
Please include the forms of identification The City of New Haven is accepting as 
valid proof of residence in order for persons to obtain said Municipal 
Identification Cards.”  Respondent’s Memo, Exhibit 10.   
 

5. Also on September 10, 2007, Ms. Matos provided to requestor Chris Powell:  

“… documents related to the program, including fact sheets (English and Spanish); 
a list of acceptable forms of identification accepted by the city; the Elm City 
Resident Card Application Form,; the Instructions for Processing Residency ID 
Card; a Proposal to the First City Fund Corporation from the City of New Haven 
to Fund a Municipal Identification Card Program and Elm City Resident 
Identification Card postcards (English and Spanish).”  Respondent’s 
Memorandum, Exhibit 7. 
 

However, in the same letter, Ms. Matos stated:  

“the other records you seek are exempt from disclosure pursuant to several 
exceptions contained in the Connecticut Freedom of Information Act, including 
Section 1-210(b)(2), Section 1-210(b)(3) and Section 1-210(b)(19).  Additionally, 
the City has been advised by counsel that the release of these records would 
constitute an invasion of the recipients’ personal privacy and as such would be 
contrary to both state and federal common law.”  Respondent’s Memo, Exhibit 7. 
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6. By letter dated October 12, 2007, Ms. Matos denied Mr. Gold’s fourth request, 

using language identical to that in the denial letter sent to Mr. Powell. 

 

II. LEGAL PRESUMPTION FAVORING DISCLOSURE 

A. PUBLIC RECORDS SHALL BE DISCLOSED TO THE PUBLIC. 
 
1. Connecticut General Statutes (C.G.S.) § 1-210(a) provides:  

“Except as otherwise provided by any federal law or state statute, all records 
maintained by or kept on file by any public agency, whether or not such records 
are required by any law or by any rule or regulation, shall be public records and 
every person shall have the right to (1) inspect such records promptly during 
regular business hours (2) copy such records in accordance with subsection (g) of 
section 1-212, or (3) receive a copy of such records in accordance with section 1-
212.” 

 
2. C.G.S. § 1-200(5) provides in relevant part:  

“Public records or files means any recorded data or information relating to the 
conduct of the public’s business prepared, owned, used, received, or retained by a 
public agency, …, whether such data or information be handwritten, typed, tape-
recorded, printed, photostatted, photographed, or recorded by any other method.” 

   
C.G.S. § 1-211(a) clarifies that this definition includes “public records in a computer 

storage system….” 

3. C.G.S. § 1-210(e) reads in relevant part: 

“Notwithstanding the provisions of subdivisions (1) … of subsection (b) of this 
section, disclosure shall be required of:  (1) Interagency or intra-agency 
memoranda or letters, advisory opinions, recommendations, or any report 
comprising part of the process by which governmental decisions and policies are 
formulated, except disclosure shall not be required of a preliminary draft of a 
memorandum, prepared by a member of the staff of a public agency, which is 
subject to revision prior to submission to or discussion among the members of 
such agency….” 
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4. The FOIC has previously found that the Respondent City of New Haven is a 

municipality and a “public agency” within the meaning of C.G.S. § 1-200(1).  Kaempffer 

v. City of New Haven, FIC # 2000-114 (2000).  

B. THE CITY OF NEW HAVEN MUST CLEARLY ESTABLISH 
EXEMPTION FOR EACH PUBLIC RECORD WITHHELD FROM 
DISCLOSURE.  
 
1. “The burden of establishing the applicability of an exemption clearly rests upon 

the party claiming the exemption.” New Haven v. FOIC, 205 Conn. 767, 775 (1988); 

Perkins v. FOIC, 228 Conn. 158, 167 (1993)(citations omitted).  

2. “Unsupported conclusory allegations of counsel are not evidence and are 

insufficient for the application of an exemption from disclosure.”  New Haven, 205 Conn. 

at 776.  In particular, generalized testimony of the existence of a safety risk does not 

satisfy the burden of proof of the municipal agency holding the records that exemption 

(b)(19) applies. Director, Dep't of Info. Tech. v. FOIC, 874 A.2d 785, 794 (2005). 

Similarly, determinations of exemption of public records on privacy grounds must be 

made on a case-by-case basis for each record requested.  Dir., Ret. & Benefits Servs. Div. 

v. Freedom of Info. Comm'n, 256 Conn. 764, 779 (2001). 

3. In meeting its burden of establishing the applicability of an exemption, the use of 

irrelevant and immaterial evidence is inadmissible.  Relevant evidence may be excluded 

from FOIC hearings, which are conducted under the Uniform Code of Administrative 

Procedure, if its probative value is outweighed by the danger of unfair prejudice or 

surprise, or confusion of the issues.  Conn. Code of Evid. 4-3.   
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4. The FOIC may not consider any evidence as to the status or motive of the 

applicant for disclosure, because FOIA vindicates the public's right to know, rather than 

the rights of any individual. Chief of Police v. FOIC, 252 Conn. 377, 387 (2000).    

5. The FOIC may not “balance” concerns about the alleged or actual constitutionally 

protected expressions, communications or opinions or expressive actions of the 

Complainants, or of any other third party or member of the public, against the 

presumption of access.   Rocque v. FOIC, 255 Conn. 651, 661-662 (2001).6   

 
III. ARGUMENT 
 
A. THE REQUESTED RECORDS ARE NOT LAW ENFORCEMENT 
RECORDS WITHIN THE MEANING OF C.G.S. SECTION 1-210(b)(3). 
 
 To qualify for exemption under C.G.S. § 1-210(b)(3), public records must meet a 

stringent three-part test.   

a. The requested records must be “records of law enforcement agencies not 
otherwise available to the public”; and  

b. The records must have been “compiled in connection with the detection or 
investigation of crime”; and  

c. Release of the records must “not be in the public interest” because it would 
result in one of seven specific types of disclosures listed under C.G.S. 1-
210(b)(3)(A)-(G). 

 
This required evidence is simply absent from the record.  Moreover, the claim was 

expressly abandoned by the City, without notice, explanation, or excuse, on the afternoon 

of the third of six hearing sessions held by the Commission in these cases.  The FOIC 

would be fully justified in finding that the Respondent’s subsection (b)(3) exemption 

                                                 
6 Wilson v. FOIC, 181 Conn. 324, 328 (1980), on which Respondent relies (Memorandum of Law, 4), is no longer 
valid precedent on this point. 
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claims were not only unproven, but made in bad faith, without a bona fide reasonable 

basis. 

 
1. The requested records are not “records of law enforcement agencies”. 

a. None of the public records requested in cases 2007-498 and 2007-605 are “records 

of law enforcement agencies” within the meaning of subsection 1-210(b)(3). 

b. The records related to the planning, development, approval and implementation of 

the ID card program were compiled and are maintained by the Office of the Mayor, the 

Office of Corporation Counsel, and the departments and offices of the City, including the 

Office of Vital Statistics, under the direction of the Community Services Coordinator.  

Respondent’s Memorandum, 9.  None of these public agencies are “law enforcement 

agencies.”   

c. As the Respondents themselves emphasized (Respondent’s Memorandum, 10), a 

public agency other than a police department may only constitute a “law enforcement 

agency” for purposes of a (b)(3) exemption if it is the “first investigative agency” which 

“does the investigation and prepares warrants upon which the police … proceeds with 

arrests and prosecution….”  Walmsley v. Administrative Hearing Attorney, FIC #1998-

003 (1998).   

d. The City presented no evidence or testimony that identified a specific instance in 

which the requested public records have been used as the basis of a criminal investigation 

and the preparation of warrants by any law enforcement officer under the control of the 
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Chief of Police, or by any City personnel under the control of the Community Services 

Coordinator. 

2. The ID card records were never “compiled in connection with the 
investigation of a crime”. 
 
a. The City presented no evidence or testimony that the requested public records 

were compiled by the New Haven Police Department, the only “law enforcement 

agency” of the City.  The Police Department is not the custodian of the records. 

Respondent’s Memorandum, Ex. 20. The records were not collected or maintained under 

the authority of any Connecticut criminal statute or New Haven municipal ordinance, but 

rather pursuant to an administrative policy developed to administer a funding grant from 

a private entity, the First City Fund Corporation.  Id.  

b. The program administration records, the ID card applications, and the ID cards 

themselves were created and collected by administrative personnel under the direction of 

Angelica “Kica” Matos, New Haven Community Services Administrator. The 

information contained in those records was provided voluntarily by persons who 

completed applications and paid an administrative fee.  Although heavily marketed by the 

Mayor, application for the cards was always a voluntary program.  The City offered no 

testimony or evidence identifying any instance where any public record requested by the 

Complainants was compiled in connection with the detection or investigation of any 

specific criminal act or allegation.   

3. The City failed to demonstrate that disclosure was “not in the public 
interest.” 
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a. To establish a (b)(3) “public interest” exemption, the City was required to 

demonstrate that disclosure of records was “not in the public interest” under at least one 

of seven specific and distinct grounds identified in subdivisions (A) through (G) of 

subsection 210-(b)(3).7  The City was required to state to the Complainants non-frivolous 

reasons, based on findings, for its claim that a (b)(3) exemption applied.  Lewin v. FOIC, 

91 Conn. App. 521, 526 (2005).  By statute, the public agency’s claim must be based on 

at least one of the seven “not in the public interest” grounds under exemption (b)(3). 

b. The record is devoid of evidence or testimony that the City informed any 

Complainant of a specific ground on which it claimed exemption under subsection 1-

210(b)(3) was not in the public interest, between the date the first FOIA request was 

filed, until the commencement of the hearing in this matter.  Failure to disclosure the 

required statutory justification was an abuse of discretion by the City.  Moreover, as was 

the case for each of the records requested, the City failed to make the required “not in the 

public interest” determination for each individual’s file before it denied the 

Complainants’ request. 

c. The City was aware that FOIC had recently held that a subset of the public records 

at issue were not exempt from disclosure under the subsection (b)(3) exemption.  In the 

case of Junta for Progressive Action, Inc. (“Junta”); Unidad Latina en Accion 

                                                 
7 “…if the disclosure of said records would not be in the public interest because it would result in the disclosure of 
(A) the identity of informants not otherwise known or the identity of witnesses not otherwise known whose safety 
would be endangered or who would be subject to threat or intimidation if their identity was made known, (B) signed 
statements of witnesses, (C) information to be used in a prospective law enforcement action if prejudicial to such 
action, (D) investigatory techniques not otherwise known to the general public, (E) arrest records of a juvenile, 
which shall also include any investigatory files, concerning the arrest of such juvenile, compiled for law 
enforcement purposes, (F) the name and address of the victim of a sexual assault under section 53a-70, 53a-70a, 
53a-71, 53a-72a, 53a-72b or 53a-73a, or injury or risk of injury, or impairing of morals under section 53-21, or of an 
attempt thereof or (G) uncorroborated allegations subject to destruction pursuant to section 1-216;” 
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(“Unidad”); and The Jerome N. Frank Legal Services Organization (“LSO”), v. John A. 

Danaher III, Commissioner of Public Safety, FIC# 2007-146 (Oct. 24, 2007), the LSO 

successfully requested inter alia the disclosure of a broader range of public records 

relating to the Elm City Resident ID program than have been requested by the 

Complainants in this case:  

“a. Any and all complaints received about the activities of alleged immigrants, or 
Hispanics in general, in or around New Haven, Connecticut, and all records 
pertaining to any follow-up action taken in response to such complaints; 
“b.  All materials mentioning the New Haven municipal identification card and the 
“Elm City Resident Card,” including but not limited to mention of the debate 
before the New Haven Board of Aldermen and its passage on June 4, 2007;  
“c.   All materials mentioning the New Haven Police Department General Order 
06-02; and 
“d.   All materials mentioning the creation, existence or possibility of a sanctuary 
or policy of non-cooperation of New Haven police officers with federal 
immigration officials.”   Junta, ¶ 3. 

 

b. The Connecticut Department of Public Safety, the public agency in the Junta case, 

had claimed that these records, which included two lists of 29 names and 32 names, 

respectively, “with corresponding identifying information,” were exempt for disclosure 

under C.G.S. 1-210(b)(2).  Junta, ¶¶ 20, 26, 38.  FOIC found that the lists of names with 

identifying data were not exempt law enforcement records within the meaning of 1-

210(b)(3). Junta, ¶¶ 30, 43. 

c. In its March 1, 2008 Memorandum of Law, the City suddenly claimed that the 

records at issue were exempt under subsections 1-210(b)(3)(A) (“would result in the 

disclosure of (A) the identity of informants unknown to the public or the identity of 

witnesses not otherwise known, whose safety would be endangered or who would be 
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subject to threat or intimidation if their identity was made known”) and 1-210(b)(3)(C) 

(“would result in the disclosure of (C) information to be used in a prospective law 

enforcement action if prejudicial to such action…”). Respondent’s Memorandum, at 9-

20. 

d. To meet its burden of proof under subsection 1-210(b)(3)(A), regarding the 

disclosure of an informant’s identity, the City was required to, yet did not make an 

evidentiary showing that disclosure of the records and information would result in the 

disclosure of the identity of a specific informant, that the identity of the informant is not 

otherwise known, and that the safety of the informant would be endangered.  Department 

of Public Safety v. FOIC, 51 Conn. App. 100, 104-105 (1998). Similarly, under 

subsection 1-210(b)(3)(C) the City was required to make an evidentiary showing that the 

requested records would be used in a specific prospective law enforcement action, and 

that the disclosure of the records would be prejudicial to such action.  Id. 

e. On March 31, 2008, City witness New Haven Police Chief Francisco Ortiz was 

questioned on this point during cross-examination.  In response, counsel for the City 

stated for that the City had abandoned all claims that the records at issue were exempt 

under section 1-210(b)(3).  

f. The City’s subsection (b)(2) exemption claim therefore had no reasonable basis 

and was intended to delay and obstruct Complainants’ exercise of their fundamental 

rights guaranteed by FOIA. The City offered no reasonable explanation for its sudden 

withdrawal of the claimed exemption, under which it had denied Complainants access to 
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public records for more than six months. The FOIC must treat this denial as intentional, 

unreasonable, arbitrary and illegal. 

 
B. THE REQUESTED RECORDS ARE NOT EXEMPT FROM DISCLOSURE 
ON PRIVACY GROUNDS UNDER C.G.S. § 210(B)(2). 
 
1. Legal Standards for a Privacy Exemption. 
 
a. The Connecticut Supreme Court set forth the test for the exemption at C.G.S. 1-

210(b)(2) in Perkins v. FOIC, 228 Conn. 158 (1993).  The municipal agency claimant 

must first establish that the records in question are personnel medical or similar files.  

Second, the City must show that disclosure of the records would constitute an invasion of 

personal privacy under the “comprehensive definition” articulated by the Supreme Court 

in the Perkins case:  

“Informed by the tort standard, the invasion of personal privacy exception 
of 1-19(b)(2) precludes disclosure, therefore, only when the information 
sought by a request does not pertain to legitimate matters of public concern 
and is highly offensive to a reasonable person… we are judging an invasion 
of privacy in terms of the objective common law concept of the reasonable 
person.”  Perkins, 228 Conn. at 175. 
 

b. To invoke the exemption under section 1-210(b)(20, the City “must meet each of 

these burdens of proof independently.” Id.   

 
2. The requested records are not “personnel or similar files.” 
 
a. To meet the threshold test for an exemption as “similar files’, the City was 

required to establish that:  

“the document or file contains material that under ordinary circumstances would 
be pertinent to traditional personnel decisions, such as whether an individual 
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should be promoted, demoted, given a raise, transferred, reassigned, dismissed, or 
subject to other such traditional personnel actions.”   

 
Connecticut Alcohol and Drug Abuse Comm’n. v. FOIC, 233 Conn. 28, 41 (1995).  See 

also Hartford v. FOIC, 201 Conn. 421, 432 (1986).  

b. The City may not rely on categorical characterizations, but must make a case-by-

case determination for each “similar file” for which an exemption is claimed.  Director, 

Retirement and Benefits Svcs. Division, v. FOIC, 256 Conn. 764, 779 (2001)(emphasis 

added).  

c. The City failed to establish by evidence or testimony that the requested records 

contain material “that under ordinary circumstances would be pertinent to traditional 

personnel decisions.” Connecticut Alcohol and Drug Abuse Comm’n, 233 Conn. at 41. 

The sole common characteristic of Cardholders is that they are persons who voluntarily 

applied for a card, hoping to better obtain various public and private benefits and 

services.  No employment, contract work, or indeed any similar or analogous legal 

relationship exists between the Respondent City and any cardholder. The City has 

claimed generally that cardholders include illegal aliens, students at all educational 

levels, and the elderly.  The City failed to provide evidence or testimony that ID card data 

is used in any personnel decision by the City, or that the requested public records contain 

medical information of any kind. 

d. The fact that the City has included a “check the box” option on the ID card 

application form, allowing the applicant to indicate whether he or she has an objection to 

release of the information requested by the City, does not create any additional privacy 
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protections for these public records.  The Connecticut Supreme Court ruled that no public 

agency can establish an exemption for disclosure of public records merely by agreeing to 

keep such records confidential. Kureczka v. FOIC, 228 Conn. 271, 280 (1994) (“To hold 

otherwise would allow the city rather than the commission to be the arbiter of what items 

in a personnel file are subject to disclosure.”) Thus, even if all of the ID card applicants 

had “received representations of confidentiality from the City, the receipt of such 

representations would not establish their validity.” Id.  

e. Respondents’ claim that federal FOIA law supports their “similar files” exemption 

theory. Respondent’s Memorandum, 22. That claim is clearly erroneous.  The federal 

FOIA statute expressly restricts eligibility for its protections to natural persons who are 

either United States citizens or aliens lawfully admitted for permanent residence. 5 

U.S.C. 552(a)(2). Illegal aliens and temporary nonimmigrants are expressly excluded 

from the class of person protected by the federal FOIA statute.   

f. Even for citizens and legal resident aliens, federal FOIA case law clearly holds 

that exemptions shall be narrowly construed: 

“Without question, the Freedom of Information Act, 5 U.S.C.S. §552 is 
broadly conceived.  It seeks to permit access to official information long 
shielded unnecessarily from public view and attempts to create a judicially 
enforceable public right to secure such information from possibly unwilling 
official hands…. The limited exemptions of FOIA shall be narrowly 
construed, as to not obscure the basic policy that disclosure, not secrecy, is 
the dominant objective of the act.”   
 

John Doe Agency v. John Doe Corporation, 493 U.S. 146, 151-152 (1989).  

Amicus IRLI urges the FOIC to recognize and adopt in Connecticut FOIA 

jurisprudence the actual federal FOIA standard, which expressly excludes illegal 
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aliens and temporary foreign visitors from FOIA protections of records of their 

identity and immigration status contained in public records.  

 
3. The FOIC already ruled that the requested records are not “personnel or 
similar files.”  
 
a. The FOIC previously held that, as a general rule, addresses are publicly available. 

Youngquist v. FOIC, 1997 Conn. Super. LEXIS 395, 5-6 (1997). In Junta for Progressive 

Action, Inc. (“Junta”); Unidad Latina en Accion (“Unidad”); and The Jerome N. Frank 

Legal Services Organization (“LSO”), v. John A. Danaher III, Commissioner of Public 

Safety, FIC# 2007-146 (Oct. 24, 2007), the Complainants-- who are closely related to and 

have maintained regular communication with the Respondent and Intervenors in the 

CWP and Powell cases-- successfully requested disclosure of all public records relating 

to the Elm City Resident ID program:  

“a. Any and all complaints received about the activities of alleged immigrants, or 
Hispanics in general, in or around New Haven, Connecticut, and all records 
pertaining to any follow-up action taken in response to such complaints; 
“b.  All materials mentioning the New Haven municipal identification card and the 
“Elm City Resident Card,” including but not limited to mention of the debate 
before the New Haven Board of Aldermen and its passage on June 4, 2007;  
“c.   All materials mentioning the New Haven Police Department General Order 
06-02; and 
“d.   All materials mentioning the creation, existence or possibility of a sanctuary 
or policy of non-cooperation of New Haven police officers with federal 
immigration officials.”   Junta, ¶ 3. 

 

b. The Connecticut Department of Public Safety, the public agency in the Junta case, 

argued that these records, which included two lists of 29 names and 32 names, 
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respectively, “with corresponding identifying information,” were exempt from disclosure 

under C.G.S. 1-210(b)(2).  Junta, ¶¶ 20, 26, 38. 

c. FOIC found that the lists of names with identifying data were not “similar files” 

within the meaning of 1-210(b)(2). Junta, ¶¶ 30, 43. 

 
4. The requested records pertain to legitimate matters of public concern. 
 
a. Even if the records were deemed to be “similar files,” the City was still required to 

demonstrate that disclosure would cause an invasion of the privacy of a protected party. 

First, the City was required to show that the “information sought by a request does not 

pertain to legitimate matters of public concern.”  Perkins, 228 Conn. at 175. A “matter of 

legitimate public concern” is one which impacts the public. Director, Retirement and 

Benefits Svcs. Division, v. FOIC, 256 Conn. 764, 779 (2001).   To meets its burden of 

establishing that names, addresses and other personal information contained in “similar 

files” are not matters of legitimate public concern, the City was required to show, on a 

case-by-case basis, that persons identified in such records have “taken significant steps 

to keep their information private.   Director, Retirement and Benefits Svcs. Division, 256 

Conn. at 779.  This the City has failed to do. 

b. The citizenry has a legitimate interest in the actions and integrity of its public personnel.  

Hartford v. FOIC, 201 Conn. 421, 433 (1986).  In these cases, the Complainants seek evidence 

in the public records confirming their belief that the Mayor and the City of New Haven -- 

through the Elm City ID card program, the New Haven Department of Public Safety General 

Order 06-02, and other related documents related to the planning, approval and implementation 

of the ID CARD program -- have engaged in an unlawful program of official resistance to 
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federal immigration law, similar to that criticized by the Second Circuit in City of New York v. 

United States, 179 F.3d 29, 36-37 (2nd Cir. 1999) (City order that applied only to information 

about immigration status and that barred City employees from providing such information to 

federal officials improperly singled out a particular federal policy for non-cooperation, and 

imposed a policy of non-cooperation that does not protect confidential information generally, 

but does operate to reduce the effectiveness of a federal policy).  

c. The Connecticut Supreme Court held that actions by Connecticut municipal 

governments that impede federal enforcement policy in the area of immigration law, or 

which add or take from the conditions under which aliens may be present in the United 

States, are preempted by the Supremacy Clause, and therefore void and unlawful. 

Barannikova v. Town of Greenwich, 229 Conn. 664, 678 (1994); Szewczyk v. Dep't of 

Soc. Servs., 275 Conn. 464, 474-475 (2005).8 

d. The Complainants believe that the application by illegal aliens and the issuance of 

Elm City ID cards to them by the City are unlawful, unconstitutional and discriminatory 

acts.  The City of New Haven has taken official actions to resist, disregard, frustrate, and 

reduce the effectiveness of enforcement of federal immigration law.  The City has stated 

as its official policy and practice that “[n]o state or federal law bars a municipality, such 

as New Haven, from issuing its own identification cards to any resident who might wish 

to have one, regardless of the person’s immigration status.” State’s Exhibit 1, at 17, ¶ 4 

(Affidavit of Kica Matos) (referring to report “A City to Model” containing cited legal 

                                                 
8 The fact of dual sovereignty does not carry with it any implication that states or their political 
subdivisions are allowed to disregard or to frustrate valid federal programs. Erickson v. Board of 
Governors, 207 F.3d 945, 960 (7th Cir. 2000) 
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analysis, and stating that the report was accepted by the Board of Aldermen in 2006, and 

published on the City of New Haven website in spring 2007, and endorsed by New 

Haven Mayor DeStefano at that time). The City also states that “[w]ith a municipal 

identification card, all of New Haven’s residents will be able to participate more fully and 

become an integral part of the life of the community.” Kica Matos, Community Services 

Administrator, New Haven’s Elm City Resident Cards – Fact Sheet (2 pg., n.d.).  In 2007, 

the Mayor wrote directly to Complainant Dustin Gold that “while cooperation between 

local authorities and federal agencies does occur, such interactions have been the 

exception rather than the rule.”  August 31, 2007 Letter to Dustin Gold, p. 1. 

e. By the Respondent’s own admission, the presence of large numbers of illegal 

aliens in New Haven is a matter of legitimate public concern. The City claims that the 

presence of illegal aliens who fear detection has affected “public safety” to such an extent 

that novel and controversial measures such as the ID card program are being 

implemented.  See e.g. State’s Exhibit 1, at 19, ¶¶ 21-24 (Affidavit of Kica Matos); at 188 

(Press Statement: Board of Aldermen Approve Acceptance of Funds for Municipal ID 

Program). Similarly, counsel for the Doe Intervenors has emphasized that “disclosure 

and release of the records at issue in these cases is a matter of great public interest 

because the Complainant’s intended use of Movant’s personal identifying information 

has created fear in immigrant communities….”  Motion to Intervene, p. 3 ¶ 2. 

f. The Complainants have reasonable grounds to believe that Respondent’s Elm City 

Resident Card program is an integral and essential part of an official municipal policy of 

encouraging and inducing aliens to reside in the United States, or sheltering them from 
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detection, or aiding and abetting such conduct by landlords and employers in the City, in 

reckless disregard for the fact that such aliens are present in the United States in violation 

of law.  Each of these acts is a federal felony, 8 U.S.C. 1324(a)(1)(A)(ii)-(v).  The extent 

to which illegal aliens are taking advantage of the City of New Haven’s official practice 

of encouraging illegal aliens to reside in the City in violation of federal law is a matter of 

legitimate public concern, because such acts are federal felonies for which City officials 

may be convicted.  8 U.S.C. 1324(a)(1)(A). 

g. Requesters also have reasonable grounds to conclude that the eligibility 

requirements of the Elm City ID card program constitute an unconstitutional durational 

residency requirement.   The City states that it issues the cards to “residents” of New 

Haven without regard to their immigration status, including to “undocumented 

immigrants.” States Exhibit 1, at 188 (City of New Haven press release quoting Mayor 

John DeStefano Jr.: “Our undocumented immigrants… will be able to obtain an Elm City 

Resident Card to demonstrate who they are. This card will allow all carriers to receive 

access to the services they deserve as residents of New Haven.”)   

h. However, illegal aliens are barred by law from establishing residency, in the sense 

of legal domicile, in any political subdivision of the state of Connecticut, because they 

are under a legal disability established by federal immigration law which prevents them 

from establishing the requisite legal intent to remain in the jurisdiction.  Elkins v. 

Moreno, 435 U.S. 647, 666 (1978).  Similarly, the City indisputably issues ID cards to 

classes of nonimmigrant aliens whose visa classification and admittance to the United 

States is conditioned upon their affirmation that they have not abandoned their legal 
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domicile in their country of origin.  Id.  The City imposes a nonrebuttable presumption 

that any alien in any immigration status, including temporary nonimmigrants and illegal 

aliens, can be a “resident” of New Haven for purposes of ID card eligibility.  Therefore, 

“resident” status under the ID card program does not require legal residency in New 

Haven, as that standard is defined under Connecticut law. See Adame v. Adame, 154 

Conn. 389, 391 (1966). 

i. While New Haven issues its ID cards to illegal aliens and temporary non-

immigrants who cannot by law establish legal domicile in Connecticut, the City at the 

same time has a rigid policy and practice of refusing to issue the cards to United States 

citizens who are legally domiciled in Connecticut but do not meet the City’s arbitrary 

criteria for duration of “residence.”  All of the nine documents required to establish 

“proof of residency” require applicant to have spent an undefined but substantial period 

of time in the City.  See Respondent’s Memorandum, Exhibit 40 (Elm City Resident Card 

Application Form).  The City effectively deems legal citizens of Connecticut as 

unwelcome aliens, and illegal aliens as “citizens” of New Haven. The constitutionality of 

the Elm ID program is questionable on its face. Conn. Const. Art. XXI; State v. Sinchuk, 

96 Conn. 605 (1921); Saenz v. Roe, 526 U.S. 489, 499 (1999); Graham v. Richardson, 

403 U.S. 365, 378 (1971).   

j. Complainant’s concern that the City of New Haven is using the FOIA exemption 

process as a smokescreen to hide evidence of unconstitutional acts is real, and reflects 

prior unconstitutional behavior by the Respondent.  In 2001, Mayor DeStefano and the 

City were found to have unlawfully enacted a similarly unconstitutional measure. 
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Schiavone v. DeStefano, 48 Conn. Supp. 521, 546 (2001) (New Haven mayoral residency 

ordinance employed a “meat axe approach” which excluded qualified citizens and 

included others of dubious qualification, and was struck down as an unconstitutional 

durational residency requirement). 

j. Whether the actions of the City or the cardholders constitute violations of federal 

law, or are void under the Supremacy Clause, or constitute an infringement of the equal 

protection of the laws are indisputably issues of legitimate – and indeed compelling – 

public concern. 

 
5. Disclosure of the requested information would not be highly offensive to a 
reasonable person. 
 
a. The City has baldly claimed that, “in 2008, the release of personal information to 

strangers is increasingly ‘highly offensive’ in nearly all circumstances.”  Respondent’s 

Memorandum, at 29.  However, the City cannot meet its heavy burden of persuasion on 

this point.  FOIC and the Supreme Court have acknowledged that there is nothing 

inherently offensive to the reasonable person in the release of his or her name and 

address.  Hartford v. FOIC, 201 Conn. 421, 433 (1986); West Hartford v. FOIC, 218 

Conn. 256, 264 (1991); Youngquist v. FOIC, 1997 Conn. Super. LEXIS 395, 5-6 (1997).   

b. The identity and immigration status of non-immigrant adult aliens has never been 

found to constitute highly intimate information about a person’s private life.  FOIA was 

enacted to protect the rights of the citizens, not illegal aliens.  While a “reasonable illegal 

alien” might find public disclosure highly offensive, the unlawful legal status of such 
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persons bars them from asserting an expectation of privacy in their personal identity, 

activity in New Haven, or “residence” location.   

c. The nearest the City comes to articulating grounds for a dispute about applicability 

of even one prong of the subsection 1-210(b)(2) privacy exemption to the FOIA requests 

at issue would be its argument that disclosure would be highly offensive to ID 

cardholders because they checked “yes” in response to the question on the ID card 

application form, “Would you like the City of New Haven to keep confidential your 

name and address to the extent permitted by law?”  Respondents argue that the act of 

checking the box constituted “significant steps” toward keeping their personal 

information private.  Respondent’s Memorandum, 29.   

e. Under scrutiny, that argument deflates. First, the City itself concedes that 15% of 

the applicants, or about 750 “residents” indicated on the application form that they had no 

objection at all to the release of personal identifying information in the public records at 

issue. Respondent’s Memorandum, 28. Second, the City had no legal basis under FOIA 

to make any such representation, no matter how qualified, to applicants or cardholders. 

No public agency can elect to shield public records from disclosure merely by agreeing to 

keep such records confidential. Kureczka v. FOIC, 228 Conn. 271, 280 (1994) (“To hold 

otherwise would allow the city rather than the commission to be the arbiter of what items 

in a personnel file are subject to disclosure.”) Thus, even if all of the ID card applicants 

had “received representations of confidentiality from the City, the receipt of such 

representations would not establish their validity.” Id. Third, the City has always 

conceded that it would be required to disclose the records at issue upon the request of any 
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law enforcement agency.  State’s Exhibit 1, 149 (“In light of the law enforcement 

exceptions to state and federal privacy statutes, the City of New Haven will not be able to 

offer an iron-clad guarantee to applicants that information collected in connection with 

issuance of a municipal identification card would never be shared with any other federal 

state, or local agency, including the U.S. Department of Homeland Security.”)  

f. Fourth, FOIC and Connecticut precedent cases addressing the significant steps 

argument have required that the individual seeking exemption from disclosure to have 

consistently taken reasonable steps to protect his or her identity from the public in all 

aspects of life.  In the leading case, Director, Retirement and Benefits Svcs. Division, v. 

FOIC, 256 Conn. 764 (2001), the Supreme Court provided an example of an acceptable 

level of significant effort: 

“ the exclusion of each employee’s telephone number and address from 
telephone directories. Specifically, one employee testified that she refused 
all junk mail and responded to such mail by requesting that her name be 
removed from all mailing lists. Another employee used a post office box as 
his address, kept his name off mailing lists, and took other security 
measures as a result of his concern for his personal safety and that of his 
family.”  Director, at 777-779.9 

 
In contrast, the individuals who applied for an Elm City ID card did so with the express 

intent of obtaining a document which could be shown frequently to strangers in both 

public and private facilities and encounters of all kinds.  As the promotional post card 

issued by the City to publicize the wide variety of venues which accept the ID card 

demonstrates, Elm City ID cardholders have been repeatedly encouraged by the Mayor, 

Commissioner Matos, and personnel for multiple City agencies, to use the card to 

                                                 
9 Unlike the present case, in Director there was no dispute that the requested records were personnel files.  
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purchase tickets for local and interstate public transportation, to open bank accounts, to 

purchase goods and services in commercial establishments of all kinds, and to enter 

public facilities of all kinds.  Testimony of Angelica “Kica” Matos, April 11, 2008. Each 

time the card is presented, the holder has voluntarily disclosed his or her name, address, 

date of birth, signature and photograph to strangers, and has allowed the stranger to 

whom card is presented to scrutinize the cardholder’s physical appearance and facial 

features by comparing their actual features with the photographic record on the card. 

g. In their brief, Respondents argue at length that Mr. Gold’s and Mr. Powell’s 

political views and associates justify the invocation of the 1-210(b)(2) invasion of privacy 

exemption, on the theory that such expressive conduct proves  “respondents assertion that 

violence is likely if the public records at issue are disclosed is not merely speculative.”  

Respondent’s Memorandum, 24-26.  Respondent’s belief that the requestor’s motive 

should be a key consideration in (b)(2) determinations is underlined by footnote 14 of 

Respondent’s memorandum, which argues that release of the information to JUNTA, 

ULA, and other supporters of the ID card program was not an invasion of privacy in the 

Junta v. Cmm’r. of Public Safety FOIC decision, but release to CWP, Mr. Gold, Mr. 

Powell or other outspoken opponents of the ID card program would be.  

h. The greater part of the documentation submitted by Respondents (and by the 

Intervenors) focuses on attacking the motives of the Complainants.  Consideration of this 

documentation by FOIC would be highly improper. As a matter of law, the FOIC may 

not consider any evidence as to the status or motive of the applicant for disclosure under 
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a (b)(2) exemption, because FOIA vindicates the public's right to know, rather than the 

rights of any individual. Chief of Police v. FOIC, 252 Conn. 377, 387 (2000).10    

 
6. Respondent and Intervenors failed to demonstrate any “constitutional” 
privacy claims.  
 
a. The City denied the FOIA request of Chris Powell and the fourth FOIA request of 

the CWP Complainants on the express ground that 

 “the other records you seek are exempt from disclosure pursuant to several 
exceptions contained in the Connecticut Freedom of Information Act, 
including Section 1-210(b)(2)….  Additionally, the City has been advised 
by counsel that the release of these records would constitute an 
invasion of the recipients’ personal privacy and as such would be 
contrary to both state and federal common law.”  Respondent’s Memo, 
Exhibit 7 (emphasis added). 
 

However, counsel for the City failed to articulate in its briefs to the FOIC or the 

testimony of its witnesses how disclosure would be “contrary to both state and federal 

common law.” 

b. The Doe Intervenors attempted to argue to the FOIC that personal “common-law 

and constitutional rights” would be violated by disclosure.  Intervenors Memorandum, 

12.  The Does argue that the requested data “provides no basis for any intrusion upon the 

homes or persons of the Intervenors or any other cardholder because nothing in the 

                                                 
10 Under FOIA, official City of New Haven theories about a criminal threat posed by disclosure of the 
records to an alleged vast right-wing conspiracy of “anti-immigrant” forces might properly be raised 
under a subsection (b)(3) exemption claim, assuming there was an evidentiary basis in law enforcement 
records.  That basis is notably absent from the record in this case.  
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information… provided a basis for … even suspecting, that any cardholder has 

committed a crime.” Id.,14.11 

c. First, whether the Respondent or the Intervenors have standing to assert a privacy 

exemption claim on behalf of each the more than 5,500 cardholders remained an open 

question at the conclusion of the hearing in this matter. It is well-established in 

Connecticut jurisprudence that parties to a contested case do not normally have standing 

to assert the constitutional right to privacy of third parties, or of the general public. Husti 

v. Zuckerman Property Enterprises, Ltd., 199 Conn. 575, 589 (1986).  During the cross-

examination of City witness Chief Francisco Ortiz on March 31, 2008, counsel for the 

City stated for the record that the City was unsure whether it possessed standing to raise a 

1-19(b)(2) claim of exemption, either on its own behalf or on behalf of individual ID card 

applicants.   

d. The Doe Intervenors appear to argue that they are invoking a preemptive and  

extra-FOIA right to privacy on behalf of all cardholders, based on claims that disclosure 

would constitute the state common law torts of “unreasonable intrusion upon the 

seclusion of another” and “publicity given to private life.” Intervenors argue that these 

extra-FOIA rights are nonetheless enforceable by the FOIC.  Does Memorandum, at 26.  

Intervenors are mistaken.  The Connecticut Supreme Court clearly established that FOIA 

privacy protections are based only on the common law tort of invasion of privacy, 
                                                 
11 Intervenors are mistaken that Complainants seek “the personal identifying information of U.S. citizens, 
legal residents, and undocumented immigrants of all ages, without making a distinction among them as to 
their immigration status.” Intervenor Does Memorandum, 16 (emphasis added). In fact, at the 
commencement of the hearing, the CWP Complainants sought to narrow their FOIA requests, in part to 
emphasize the need for FOIC to consider these fundamental distinctions in legal status in its adjudication 
of these cases. 
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narrowly construed. Perkins, 228 Conn. at 175 (limiting FOIA protection to “an invasion 

of privacy in terms of the objective common law concept of the reasonable person”).  The 

Connecticut Supreme Court has never subscribed to the Doe Intervenors’ theories.  

e. The City concedes that many and possibly most of the Elm City ID cardholders 

are not United States citizens.  No court that has directly addressed the subject has found 

that aliens, and in particular illegal aliens, have a right of privacy in information about 

their personal identities and immigration status found in public records.12  Connecticut 

jurisprudence has long held that the rights to free speech, assembly, to petition the 

government for grievances, engage in political activity, or to bear firearms protected by 

the state constitution do not apply even to lawfully present aliens, but only to “citizens.” 

State v. Sinchuk, 96 Conn. 605, 611 (1921).   

f. Federal law provides even less constitutional basis for asserting an alien’s privacy 

interests in his or her identity or immigration status. The alien registration laws oblige 

aliens to waive a privacy interest in their immigration status as a condition of lawful 

admission to the United States. See 8 U.S.C. § 1301 et seq. Unlike citizens, all aliens 

fourteen years of age or older who are in the United States for thirty days or more are 

required to apply for registration and be fingerprinted. 8 U.S.C. § 1302(a).13  Parents or 

                                                 
12 In neither case cited by the Does was anonymity granted on the basis of privacy interests asserted by 
the plaintiffs in their immigration status.  Topo v. Dhir, 210 F.R.D. 76, 78 (S.D.N.Y. 2002) actually held 
that the grant of a protective order was an abuse of discretion where the movant’s immigration status was 
relevant to prove a material aspect of the defense. 
13 Congress has exercised its power, authorized by the Constitution, to admit aliens on condition that they 
submit to questioning about their right to remain in the country, so long as the Fourth Amendment rights 
of U.S. citizens mistaken for aliens are not diminished.  U.S. v. Brignoni-Ponce, 422 U.S. 873, 883 
(1975).  Aliens have no distinct expectation of privacy in their immigration status protected by the Fourth 
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legal guardians must register alien children who are younger than fourteen. 8 U.S.C. 

§1302(b). The U.S. Department of Homeland Security issues a certificate of registration 

or a permanent resident card to every alien who registers. 8 U.S.C. § 1304(d). Non-

immigrants must also report address changes every three months on Form AR-11, 

available at post offices, or online, at https://egov.uscis.gov.  Every alien who has been 

issued a registration document is required to carry the document on his or her person. 8 

U.S.C. § 1304(e).14  The U.S. Supreme Court held that the unregistered presence of an 

alien in the United States is in itself a crime and recognized that the United States has an 

express public policy against the presence of an unregistered alien in this country. INS v. 

Lopez-Mendoza, 468 U.S. 1032, 1047 (1984).  Willful failure or refusal to comply with 

registration requirements and knowingly making false statements on a registration 

application are both criminal misdemeanors, subject to a $1,000 fine and/or six months 

imprisonment. 8 U.S.C. § 1306. Failure to register is a continuing violation for which 

there is no statute of limitations. 8 U.S.C. § 1306(a),(c).   Failure to have a registration 

card in the alien’s personal possession is a criminal misdemeanor ($100 fine and/or 30 

days imprisonment), as is failure to report a change of address ($200 fine and/or 30 days). 

8 U.S.C. §§ 1304(e), 1306(b). Any alien convicted of making a false statement on a 
                                                                                                                                                             
Amendment. Muehler v. Mena, 544 U.S. 93, 100 (2006)(no reasonable suspicion required to inquire into 
detainee’s name, date and place of birth, or immigration status).    
14 The City knows with specificity which immigration documents are by law acceptable to document 
compliance with alien registration laws. Federal regulation 8 C.F.R. 264.1(b) specifies the immigration 
documents that are evidence of alien registration: I-94 (Arrival-Departure Record); I-95 (Crewmen's 
Landing Permit); I-184 (Alien Crewmen Landing Permit and ID Card); I-185 (Nonresident Alien 
Canadian Border Crossing Card); I-186 (Nonresident Alien Mexican Border Crossing Card); I-221 (Order 
to Show Cause & Notice of Hearing); I-551 (Permanent Resident Card); I-688 (Temporary Resident 
Card); I-688A (Employment Authorization Card); I-688B (Employment Authorization Document); I-766 
(Employment Authorization Document). An INS/DHS endorsement in the passport of an alien applicant 
for adjustment is also evidence of registration. 
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registration application or who fails to report a change of address without a reasonable 

excuse may be detained by law enforcement officials and removed from the United 

States. 8 U.S.C. §§ 1306(b), (c). Counterfeiting registration documents is a felony 

punishable by five years imprisonment and/or a $5,000 fine. 8 U.S.C. § 1306(b)-(d). 

g. An alien’s identity and immigration status are not liberty interests protected by the 

Fourteenth Amendment, because an alien has no constitutionally or statutorily-based 

expectation of privacy in his or her identity, immigration status, or personal immigration 

information maintained in official government files. U.S. v. Bowley, 435 F.3d 426, 430 

(3d Cir. 2006)(citing INS v. Lopez-Mendoza, 468 U.S. 1032, 1039 (1984)).  By enacting 8 

U.S.C. §§ 1373 and 1644 “notwithstanding any other provision … of law,” Congress 

stripped state government entities like the FOIC of discretionary authority to hide an 

individual’s immigration status on the basis of privacy.  Jane Doe 1 v. Merten, 219 

F.R.D. 387, 394-95 (E.D. Va. 2004).15  See also Day v. Sebelius, 227 F.R.D. 668, 679 (D. 

Ks 2005) (unlawful immigration status is fundamentally distinguishable from the type of 

“highly personal” information that has led courts to grant parties leave to proceed 

anonymously); Lozano v. Hazleton, 496 F. Supp. 2d 477, at 595 (M.D. Pa 2007) 

(“[P]laintiffs have not adduced case law that would allow us to conclude that immigration 

                                                 
15 See esp. footnote 23 and 24 (finding the request for a protective order on the basis of fear of disclosure 
of plaintiffs’ immigration status unpersuasive, citing House Conference Report accompanying the 
Personal Responsibility and Work Opportunity Reconciliation Act of 1996, P.L. No. 104-193, 110 Stat. 
2275, stating that Section 1373 was intended to give State and local officials the authority to 
communicate with INS regarding the presence, whereabouts, or activities of illegal aliens, and that the 
provision was designed to prevent any State or local law, ordinance executive order, policy, constitutional 
provision, or decision of any Federal or State court, prohibiting or restricting in any way communication 
between such officials and the INS). 
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information is on its face private data. We will therefore dismiss the plaintiffs' privacy 

rights complaint.”). 

 
C. THE REQUESTED RECORDS ARE NOT EXEMPT FROM DISCLOUSRE 
ON “SAFETY RISK” GROUNDS UNDER C.G.S. § 1-210(B)(19). 
 
1. The Commissioner of Emergency Management and Homeland Security 
lacked jurisdiction to make the required 1-210(b)(19) “safety risk” determination.  
 
a. The Respondent’s August 28 and October 12, 2007 responses to the 

Complainants’ FOIA requests in this matter denied Mr. Powell’s and Mr. Gold’s requests 

on the ground, inter alia, that:  

“the various records you seek are exempt from disclosure pursuant to 
different sections of the Connecticut Freedom of Information Act, 
including… Section 1-210(b)(19)….” 
 

b. C.G.S. Sec. 1-210(b)(19), exempts from disclosure  

“records when there are reasonable grounds to believe disclosure may result 
in a safety risk, including harm to any person, any government-owned or 
leased institution or facility or any fixture or appurtenance and equipment 
attached to, or contained in such institution or facility, except that such 
records shall be disclosed to a law enforcement agency upon the request of 
the law enforcement agency.”   

 
c. Prior to October 1, 2001, section (b)(19) read in relevant part: 

“Such reasonable grounds shall be determined (A) with respect to records 
concerning … any municipal … agency, by the Commissioner of Public 
Works, after consultation with the chief executive officer of the agency….” 
 

d. Prior to October 1, 2007, C.G.S. § 1-210(d) read in relevant part:  

“Whenever a public agency… receives a request from any person for 
disclosure of any records described in subdivision (19) of subsection (b) of 
this section under the Freedom of Information Act, the public agency shall 
promptly notify the Commissioner of Public Works of such request, in 
the manner prescribed by the commissioner, before complying with the 
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request as required by the Freedom of Information Act….  If the 
commissioner, after consultation with the chief executive officer of the 
applicable agency…, believes the requested record is exempt from 
disclosure pursuant to subdivision (19) of subsection (b) of this section, the 
commissioner may direct the agency to withhold such record from such 
person.  In any appeal brought under the provisions of section 1-206 of the 
Freedom of Information Act for denial of access for any of the reasons 
described in subdivision (19) of subsection (b) of this section, such appeal 
shall be against the Commissioner of Public Works, exclusively…” 
(emphasis added.) 
 

e. C.G.S. §§ 1-210(b)(19) and (d) require the City of New Haven, (a “public 

agency”), to “promptly notify” the Commissioner of Public Works and the Complainants 

that it had requested an order, based on a statutory determination made in consultation 

with the City, before it could deny the request or even withhold the requested documents 

on a temporary basis.  “Promptly” within the meaning of C.G.S. Sec. 1-210(d) 

necessarily refers to the default statutory deadline for a written notification of denial 

under C.G.S. Sec. 1-206(d), which is four business days after receipt of the request.  In 

other words, the City was required within four business days to either grant the 

Complainants access to all the requested records or, alternatively, to notify the 

Complainants that it believed the records were exempt under subsection (b)(19), and also 

to request from the Commissioner of Public Works the “safety risk” determination 

specified under subparagraph (b)(19)(A).  The City failed to promptly notify the 

Commissioner of Public Works, or notify the Complainants at all, of its (b)(19) 

exemption claim, and in fact denied all of the Complainants’ FOIA requests before it had 

received or even requested the required determination. As a consequence of these 

violations, the City improperly made its determination request to an unauthorized official, 
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the Commissioner of Emergency Management and Homeland Security, who on the 

relevant dates lacked jurisdiction over the subject requests.  

f. The Respondent was required to obtain the statutory determination of “reasonable 

grounds” under exemption 1-210(b)(19)(A) from the Commissioner of Public Works 

before it denied Complainant’s request.  The City failed to comply with this statutory 

mandate.   The Mayor ignored the requirement to promptly request a determination of 

whether reasonable grounds exist until November 2, 2007, more than three months after 

the statutory response deadline for the first FOIA requests, and more than six weeks after 

the statutory denial date of the last CWP Request. Respondent’s Memo, Ex. 9. By 

November 2, more than six weeks had elapsed since Complainant Chris Powell appealed 

the denial to the FOIC on September 14, and more than three weeks since Dustin Gold 

filed the CWP appeal with the FOIC on October 15, 2007.  Respondent’s Memorandum, 

Exhibits 8 and 12. 

g. Without any notification to the Complainant parties, on November 2, 2007 the 

City addressed its request to the Commissioner of Emergency Management and 

Homeland Security. However, the legal authority of the Commissioner of Emergency 

Management and Homeland Security to make subsection (b)(19) determinations was not 

effective until October 1, 2007.  House Bill No. 7044 (An Act Concerning the Disclosure 

of Public Records), amended the FOIA to create new subdivision 1-210(b)(19)(A)(ii), 

transferred the reasonable grounds determination for municipal agencies to the 

Commissioner of Emergency Management and Homeland Security, and also amended 

subsection 1-210(d) to require the public agency to promptly notify the Commissioner of 
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Emergency Management and Homeland Security of such request.  House of 

Representatives, January 2007 Session, File No. 795.  The effective date for all changes 

to FOIA made by HB 7044 was October 1, 2007. File No. 795, p.10. 

h. Eligibility for the (b)(19) exemption must be determined on the basis of the law in 

effect on the date each of the Complainants’ FOIA requests were denied. State v. 

Vilalastra, 207 Conn. 35, 40 (1988) ("Newly enacted statutes are generally given only 

prospective effect unless there is clear evidence that the legislature intended to give the 

statute retroactive effect.")  By operation of law, all of the FOIA requests were denied on 

or before September 15, 2007, or five days after City failed to respond to the fourth and 

last FOIA request at issue in these cases.  As of September 15, 2007, no determination 

had been requested of either Commissioner, and the record did not contain, even 

prospectively, any of the exhibits submitted by the Assistant Attorney General to the 

FOIC. 

i. “Statutes should be construed retrospectively only when the mandate of the 

legislature is imperative.”  O'Connell v. FOIC, 1997 Conn. Super. LEXIS 3051 (1997).  

By enacting HB 7044, the legislature expressly limited the jurisdiction of DEMHS to 

FOIA requests for which written notice to the requester was due after September 30, 

2007. The City’s attempt to retroactively obtain the required determination from the 

Commissioner of Emergency Management and Homeland Security did not cure or waive 

its failure to comply with a statutory requirement. 

j. As a matter of law, DEMHS lacked jurisdiction to make the subsection (b)(19) 

determination at issue in this case.  FOIC lacks authority to waive requirements of its 
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governing statute. The Commission must therefore find that the Respondents failed to 

establish exemption under subsection 1-210(b)(19). 

 
2. The operative phrase “safety risk… including risk of harm to any person” 
was narrowly construed by FOIC.” 
 
a. For public records to qualify for exemption from disclosure as a safety risk under 

C.G.S. § 1-210(b)(19), a municipality must request and obtain, in a manner specified by 

statute, a determination by a designated official16 of the State of Connecticut that:  

“there are reasonable grounds to believe disclosure may result in a safety 
risk, including harm to any person, any government-owned or leased 
institution or facility or any fixture or appurtenance and equipment attached 
to, or contained in such institution or facility, except that such records shall 
be disclosed to a law enforcement agency upon the request of the law 
enforcement agency.” 
 

b. The key subsection (b)(19) phrase, “records when there are reasonable grounds to 

believe disclosure may result in a safety risk, including harm to any person” has not been 

interpreted by the Commission, or the Courts.  However, this statutory phrase also 

appears, almost verbatim, in the preceding FOIA subsection C.G.S. § 1-210(b)(18).   

c. FOIC determined the meaning of that phrase in subsection (b)(18), as a case of 

first impression, in Stephanie Reitz et al. v. Comm’r, Department of Corrections, FIC # 

2006-343 (June 27, 2007).  In Reitz, FOIC found that the general term “safety risk” 

expressly includes the “risk of harm to any person.”  Safety risk was thus determined to 

                                                 
16 Complainants demonstrated that the designated official for the records requests at issue was the 
Commissioner of Public Works exclusively, and that the determination proffered by the Respondent City 
is invalid. See discussion, supra. However, IRLI contends that its analysis regarding statutory 
construction of the first sentence of subsection 1-210(b)(19) and subdivisions (19)(i)-(ix) apply equally to 
a determination by either Commissioner. 
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mean “physical harm” exclusively, to the exclusion of “mental harm,” “psychological 

harm,” or “fear” asserted by the respondent.  Reitz, ¶¶ 53, 61. 

d. The FOIC then examined the remainder of the text, in particular the “enumeration 

of eight categories of records” in the subdivisions of subsection (b)(18).  FOIC found that 

seven out of eight categories referred to “physical security concerns” while the remaining 

category concerned risks of physical harm to corrections officers.  Reitz, ¶ 54.   

e. Similarly, subsection (b)(19) includes an enumeration of nine record categories. 

All nine of the (b)(19) subsections refer to physical security concerns. 

f. FOIC then applied the canon of statutory construction, ejusdem generis, to 

determine that “the general term ‘risk of harm to any person’ is to be construed to 

embrace things of the same general kind or character as the more specific terms 

enumerated in [the referenced] subsections of the statute.”  Reitz, ¶ 54, citing and 

applying State v. Russell, 218 Conn. 273, 278 (1991); Fairfax Properties Inc. v. Lyons, 

72 Conn. App. 426, 439-440 (2002).  The FOIC concluded that “the general reference to 

‘safety risk’ and ‘harm to any person’ are not to be construed to include risks that are 

unrelated to security or physical safety.”  Reitz, ¶ 57.  This finding was held to be 

consistent with the policy of the Supreme Court to narrowly construe exceptions to the 

Freedom of Information Act. Reitz, ¶ 57, citing Board of Police Cmm’rs v. FOIC, 192 

Conn. 183, 188 (1984). 

g. The legislative history of subsection 1-210(b)(19) is fully consistent with the 

narrow interpretation of safety risk adopted by the FOIC in Reitz.  The legislative history 

indicates it was enacted to bolster the safety of public facilities in the wake of the 
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September 11, 2001 terrorist attacks.  45 H.R. Proc., Pt. 15, 2002 Sess., p. 4579.  

Consistent with the legislative history, subparagraphs (b)(i) through (b)(viii) list eight 

categories of exempt documents associated with the protection of government 

institutions, facilities, their fixtures and equipment, their security systems, their security 

personnel, and preparation of official emergency preparedness plans.17 

h. A review of other areas of Connecticut administrative law supports the view that 

existence of a “safety risk” must be narrowly construed and should be based to the extent 

possible on objective data, with the conclusions of experts as a secondary and subjective 

authority.  See e.g. Avalon Bay Cmtys. Inc. v. Planning & Zoning Comm'n, 103 Conn. 

App. 842, 854 (2007) (conclusions of experts regarding safety risks to neighborhood 

children drawn from speculation as to likely human behavior fall short of establishing a 

quantifiable probability of specific harm and did not amount to sufficient evidence to 

support the denial of an affordable housing application pursuant to C.G.S. § 8-30g(g)).18  

i. For the purposes of FOIA exemption (b)(19), a “safety risk … to any person” 

within the meaning of subsection 1-210(b)(19), must therefore be narrowly construed, to 

cover only risks of physical attack against security personnel, emergency response 

personnel and activities, or other persons located in or at a government-owned or leased 

institution or facility or equivalent location, or at water company facilities, or during 

public emergencies.   

                                                 
17 Subparagraph (b)(ix) applies to exempt documents associated with security risks from hostile attacks on 
water companies and water supply and distribution systems. 
18 In reviewing Connecticut state reported cases containing the words “safety risk,” Complainant has 
found nothing to contradict the determination by the FOIC that the legislature intended the term to be 
narrowly construed. 
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j. The scope of “safety risk” in the (b)(19) context clearly does not extend to 

speculative risks of harm to generic members of the public from future private criminal 

acts of unknown third parties, with no specific nexus to the safety or security of public 

facilities in Connecticut, or the persons working or conducting their affairs therein.19  The 

City’s reliance on Connecticut Coalition Against Millstone, v. Eccard, FIC# 2005-038 

(2005), is misplaced. As the City notes, Eccard concerned records concerning 

“movement of police and fire personnel” during a fire at the Millstone Nuclear Power 

Station, whose facility and security personnel clearly fall within the scope of “safety risk” 

articulated by FOIC in Reitz. See Respondent’s Memorandum, 6.  

k. Respondent’s proposed construction of “safety risk” is so unreasonably expansive 

as to actually swallow the FOIA cornerstone presumption of the disclosure of public 

documents. 

 
3. “Safety risk” and “harm to any person” cannot include constitutionally 
protected expressive conduct.  
 
a. Whether a record is exempt from disclosure under FOIA may not depend in any 

way on the status or motive of the applicant for disclosure, because the act vindicates the 

public's right to know, rather than the rights of any individual. Chief of Police v. FOIC, 

252 Conn. 377, 387 (2000).   

b. The FOIC may not “balance” concerns about the alleged or actual constitutionally 

protected expressions, communications or opinions or expressive actions of the 

                                                 
19 Security risks to facilities and personnel at the Connecticut Department of Correction and other state 
law enforcement and mental health agencies comprise a separate statutory under subsection 210 (b)(18) 
that has not been invoked by the Respondents.   
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Requestors, or of any other third party or member of the public, against the presumption 

of access. Rocque v. FOIC, 255 Conn. 651, 661-662 (Conn. 2001).20  Real or perceived 

antipathy or animus towards immigrants, non-immigrants, or illegal aliens is therefore 

irrelevant to the decisional calculus. The motive of the party seeking access to 

information should “be irrelevant to defining the weight accorded the presumption of 

access.” United States v. Amodeo, 71 F.3d 1044, 1050 (2d Cir. 1995).   

c. Political expression and association, even the most virulent forms of political 

hyperbole, receive the highest degree of protection available under law. Watts v. United 

States, 394 U.S. 705, 708, (1969) (Statement that speaker would shoot president of 

United States made at political rally constituted protected political hyperbole); accord, 

State v. Deloreto, 265 Conn. 145, 155-156 (2003).  

d. The hallmark of the protection of free speech is to allow free trade in ideas, even 

ideas that the overwhelming majority of people might find distasteful or discomforting.  

Thus, the First Amendment presumptively denies a State the power to prohibit or restrict 

dissemination of social, economic or political expression, even expressions which “a vast 

majority of its citizens believes to be false and fraught with evil consequence.”  State v. 

Deloreto, 265 Conn. 145, 154-156 (2003).   

e. In barring irrelevant evidence which constitutes protected speech and expression, 

the FOIC must bear in mind that the Connecticut Constitution bestows even greater 

expressive rights on the Complainants (and the citizenry as a whole ) than that afforded 

                                                 
20 Respondent’s reliance on Wilson v. FOIC, 181 Conn. 324, 328 (1980) Respondent’s Memorandum, at 4, is in 
error. Wilson is no longer valid precedent on this point. 
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by the federal constitution.  Article I, § 4, of the Connecticut constitution provides that 

“every citizen may freely speak, write and publish his sentiment on all subjects, being 

responsible for the abuse of that liberty.” By contrast, the First Amendment does not 

include language protecting free speech “on all subjects.”  Article I § 5 provides that “no 

law shall ever be passed to curtail or restrain the liberty of speech or of the press.”  State 

v. Linares, 232 Conn. 345, 380-381 (1995). Admission into the record of mere protected 

speech or expressive conduct by the Complainants or other members of the citizenry, as 

evidence of the existence of a “safety risk” within the meaning of exemption 210(b)(19), 

would therefore infringe these citizens’ constitutional rights. 

f. Protections afforded by the First Amendment and its state constitutional 

counterparts are not absolute. A State may regulate “true threats”, which “encompass 

those statements where the speaker means to communicate a serious expression of an 

intent to commit an act of unlawful violence to a particular individual or group of 

individuals.”  However, the City of New Haven and the FOIC must, in determining 

whether evidence is relevant to proof of the existence of a “safety risk, “distinguish 

between true threats, which, because of their lack of communicative value, are not 

protected by the First Amendment, and those statements that seek to communicate a 

belief or idea, such as political hyperbole, which are protected.” Id. 

g. In the two cases now before the FOIC, the City, the State, and the Intervenors 

presented multiple witnesses, including domestic violence experts Cynthia Southworth 

and Edna Erez; Catholic priest Father James Manship; immigrant rights activists John 

Jairo Lugo and Khalid Iskarous; and journalist Paul Bass, as well as hundreds of pages of 
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media reports and political commentary, characterizing the beliefs and expressed 

opinions of the Complainants (and third parties whom the Respondents and Intervenors 

claimed influenced, or were influenced by, the beliefs and opinions of the Complainants) 

as rhetorically violent, intimidating, fear-provoking, xenophobic, extremist, etc., etc.   

h. With the single possible exception of an angry email message sent from out-of-

state to New Haven Community Services Coordinator Angelica “Kica” Matos, no 

evidence was presented to the Commissioner of Emergency Management and Homeland 

Security or to the FOIC Hearing Commissioner of any true criminal threat of harm to any 

person which would not be protected by the federal and state constitutions. States Exhibit 

1 at 22. The threatening Matos email identified the sender, a Randy Bickler of Ventura, 

California. Id.21 The email was expressly sent in reaction to Ms. Matos’ statements as a 

leader of JUNTA and a public advocate for issuance of the cards to illegal aliens, which 

the sender angrily characterized as promoting criminal activity and a threat to national 

security. Testimony by Ms. Matos indicated that the threat had been reported to the FBI 

by the New Haven police department, and that the FBI had taken no further action. 

Nothing in the evidence and testimony presented by the City concerning this email 

established that release of the records would of itself cause a risk of harm to Matos or any 

other person from Mr. Bickler.  

i. In his hearing testimony on May 6, 2008, Commissioner Thomas stated that he 

had relied exclusively in reaching his determination on the documentation submitted to 

                                                 
21 A casual internet search easily provides Mr. Bickler’s age, marital status, full residential address, telephone 
number, photograph, place of employment, and professional career record highlights in the motion picture industry. 
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him by Mayor DeStefano.  However, Commissioner Thomas was simply unable to 

identify, in either his official or expert capacities, any instance of a true criminal threat.    

4. “Promoting public safety” is not a valid basis for a 1-210(b)(19) exemption. 
 
a. In its filings and testimony with the Commission, the Respondent City repeatedly 

argued that exemption of the public records at issue was warranted because disclosure:  

“would significantly undermine the public safety objectives of the municipal ID 
program, which was implemented in significant part to aid law enforcement, 
reduce crime, and increase the safety of New Haven’s residents.” States Exhibit 1, 
at 5-6 (Nov. 2, 2007 Letter of Mayor DeStefano to Commissioner Thomas) 
(emphasis added).  

 
The City argued, and the DEMHS Commissioner concurred, that: 
 

“releasing these records may force the closing of the Elm City Resident Card 
Program, and that shutting down the program may result in an increased safety 
risk to one or more individuals.” States Exhibit 1 (Feb. 15, 2008 Letter of DEMHS 
Commissioner Thomas to Mayor DeStefano) (emphasis added). 

 
 
b. This line of reasoning has numerous defects.  First, the plain language of 

subsection (b)(19) does not mention an increase or improvement in public safety as a 

ground for exemption. The subsection (b)(19) exemption, which is to be narrowly 

construed, refers only to nine kinds of public records which presumptively present a risk 

of harm to persons in government facilities. Second, it is improper for the FOIC to 

consider the Respondent’s argument that a motive of the Complainants is to “close down 

the Resident Card program”. Chief of Police v. FOIC, 252 Conn. 377, 387 (2000). Third, 

testimony presented in the hearing by Complainant’s expert witnesses directly 

contradicted the opinions of the City’s witnesses, indicating that there is no publicly 

available quantitative or statistical data supporting the view that providing insecure ID 
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documents to aliens improved public safety, and considerable evidence that it in fact 

reduces public safety by facilitating identity theft and fraud. Testimony of James 

Johnston, March 31, 2008, and Jessica Vaughan, April 11, 2008. In contrast, DEMHS 

representatives testified that DEMHS made its determination based entirely on the 

allegations of threats identified by the Respondents themselves in the documents they 

submitted to DEMHS. Testimony of DEMHS Attorney Brenda Bergeron and DEMHS 

Commissioner James M. Thomas, May 6, 2008.  Commissioner Thomas conceded that 

DEMHS had not conducted an independent investigation as to whether the ID card 

program had the effect of reducing crime. Id. Fourth, no evidence or testimony was 

presented by any witness that release of the requested records would directly cause the 

program to close, only that the program would become significantly less attractive to 

aliens anxious to conceal their immigration status from the citizenry. 

 
5. The DEMHS Commissioner’s exhibits fail to show a reasonable basis to 
believe that a safety risk may exist. 
 
a. In determining whether the requested documents are releasable, subsection (b)(19) 

does not permit the public agency to “engage in a balancing procedure beyond the limits 

of the statute.” Director, Dep't of Info. Tech. v. POIC, 874 A.2d 785, 793 (2005), citing 

Chairman, Criminal Justice Commission v. FOIC, 217 Conn. 193, 200 (1991).  

Generalized testimony of the existence of a safety risk does not satisfy the Respondent’s 

burden of proof that exemption (b)(19) applies. Id., at 794. 

b. In Reitz v. Commissioner, Department of Corrections, FIC 2006-343 (2007) the 

FOIC established its construction of the FOIA phrase “safety risk, … including risk of 
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harm to any person….” That statutory language is found only in C.G.S. §§ 1-210(b)(18) 

and (b)(19). That holding is described supra, at 48. 

c. Even assuming for argument’s sake that the documents provided by the City to the 

Commissioner for Emergency Management and Homeland Security are admissible, very 

few are relevant to whether a claimed “safety risk” qualifies for exemption under 

subsection (b)(19).  The evidence summarized in the February 15, 2008 determination 

letter of the Commissioner of DEMHS is largely hearsay and commentary on the alleged 

political opinions and associations of the Complainants.   

d. In his February 15, 2008 “determination” letter and exhibits, Intervenor DEMHS 

Commissioner Thomas failed to identify a single “safety risk” related to physical or 

facilities security.  See testimony of (a) James Johnston, U.S. Immigration and Customs 

Enforcement (retired) on March 31, 2008 and (b) Jessica Vaughan, Center for 

Immigration Studies, April 11, 2008.  Instead, the Commissioner, in his February 15 

letter, opined that there are “two ways in which the release of these records may result in 

a safety risks”; first that “the ID card program is intended to, and does, promote public 

safety”; and second, that “one of the goals of these FOIA requests is to close down the 

Resident Card program… shutting down the program may result in an increased safety 

risk to one or more individuals.”  

f. The most cursory review of the documents in State’s Exhibit 1  demonstrates that 

none of the documentation provides evidentiary support of any specific criminal threat to 

the physical security of a Connecticut public facility or any persons therein.   
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i. For example, Exhibit 1-2.1 (17-23) refers to “very hostile” emails received by 

Kica Matos, self-proclaimed activist and prominent official in the New Haven 

government.  Ms. Matos, like journalist Paul Bass, Mayor John DeStefano, activist John 

Lugo, and indeed Complainant Chris Powell and the CWP Complainants, is a limited 

purpose public figure who clearly has “voluntarily injected [her]self or is drawn into a 

particular public controversy and thereby becomes a public figure” in the New Haven 

illegal alien ID card controversy.  Jones v. New Haven Register, Inc. 46 Conn. Supp. 634, 

643 (2000). 

ii. Exhibit 1-2.2 (24-26) is the affidavit of an expert on domestic violence in 

immigrant communities, Dr. Edna Erez. The affidavit, as well as Dr. Erez’ additional 

testimony on May 6, 2008, never identifies a specific physical threat to any person, 

within or without the parameters of the FOIC’s Reitz test. 

iii. Exhibit 1-3.1-14 (27-70) are all media reports and op-ed articles emphasizing the 

high level of public interest in the ID card controversy.  The official City analysis (27-29) 

of every document in this Exhibit expresses political bias and animus by the Mayor and 

officials under his supervision towards the Complainants, based on their race and 

political opinions about immigration.  Even as hearsay, none of the “exhibits” documents 

a safety risk within the meaning of (b)(19).  These documents have no probative value, 

and represent a crude attempt to prejudice the Hearing Officer against the Complainants. 

iv. Exhibit 1-4 and 5 (71-134) consist of the same type of irrelevant hearsay material, 

but selected from media reports describing anecdotal incidents of violence and crimes 

occurring outside the State of Connecticut, as well as radio and internet video recordings 
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by individuals who use political hyperbole to express outrage and disgust at the presence 

of illegal aliens in the United States.   

v. Exhibit 1-6 (135-188) includes miscellaneous political opinions of activists, 

journalists, and politicians in support of implementation of the ID card program. 

vi. Exhibit 1-7 (189-269) consists of reprints of academic articles and one advocacy 

organization tract discussing the problems associated with underreporting of crime by 

“immigrants.”  None contain or discuss data specific to Connecticut or any area therein.  

See testimony of Jessica Vaughan, Center for Immigration Studies, April 6, 2008.   

vii. Exhibit 1-8 (270-355) consists of 21 media reports, op-ed articles and 

miscellaneous documents discussing the issue of identity theft in general terms.   

viii. Exhibit 1-9 (356-362) consists of affidavits from two New Haven police officials, 

Chief Francisco Ortiz and Lieutenant Luiz Casanova, stating their opinions that use of ID 

cards by illegal aliens will reduce underreporting to police.  One affidavit refers to an 

unconfirmed possible death threat made anonymously by email to a city employee. 

ix. Exhibit 1-10 (363-385) consists of affidavits from City personnel made in offices 

of the Commissioner of Community Services, Ms. Angelica “Kica” Matos, who were 

assigned to respond to citizen complaints. The affidavits allege that the City personnel 

received about a dozen emails in which the sender used obnoxious language and political 

hyperbole to express outrage at the ID card program.   

x. Exhibit 1-12 (389-415) consists of email and mail messages allegedly received by 

Mayor Destefano, which use obnoxious language and political hyperbole to express 

outrage and disgust at the Mayor and the ID card program. 
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xi. Exhibit 1-13 (416-441) consists of miscellaneous media reports and op-ed articles 

reporting anecdotes of robberies committed against Hispanic-surnamed persons and 

criticizing the political views of the Complainants.  The stories about the only “walking 

ATM” crime victim directly identified in these documents, Manuel “Santiago,” have 

been shown by direct evidence to be contested as to the person’s real identity, his 

immigration status, and the circumstances surrounding his death. 

xii. Exhibit 1-15 (461-462) is apparently a report, filtered through multiple levels of 

hearsay, of inflammatory remarks purportedly made on an internet audio “show” by a 

notorious neo-Nazi enthusiast, claiming the sender would “laugh” if domestic terrorists 

attacked New Haven City Hall while large numbers of applicants were registering for an 

ID cards. 

D. NEW HAVEN REPEATEDLY FLOUTED STATUTORY PROCEDURES 
REQUIRED TO CLAIM A FOIA EXEMPTION. 
 
1. The City’s refusal to disclose request records based on a “magic words” 
pretext violated FOIA. 
 
a. On August 28, 2007, Angelica “Kica” Matos, New Haven Community 

Services Administrator, denied Mr. Gold’s first three FOIA requests, claiming: 

“…you have not asked for any records. You have requested ‘names and 
addresses’ and ‘information’.  Connecticut FOIA law does not require that 
the City supply members of the public with ‘names and addresses’ nor does 
it require that the City provide members of the public with ‘information.’  
For this reason I must respectfully deny your requests.”  Respondent’s 
Memorandum, Exhibit 5. 

 
b. The FOIA expressly defines “public records or files” to include “any recorded data 

or information relating the conduct of the public’s business prepared, owned, used or 
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received, or retained by a public agency….”  C.G.S. § 1-200(5).  The words “public 

business” relate to “matters within the purview of the agency's duties, functions and 

jurisdiction.”  Lucarelli v. FOIC, 1992 Conn. Super. LEXIS 2552 (1992). 

c. FOIA has never been construed to require a requester, especially in a request 

which expressly referenced the FOIA, to use “magic words.” The Connecticut Supreme 

Court, in a landmark FOIA case repeatedly relied on by the FOIC and the Respondents, 

expressly ruled that requiring use of the magic word “record” is unreasonable:  

“As a practical matter, the FOIA is used repeatedly by members of the 
public who are unschooled in technical, legalistic language distinctions. It 
would be unreasonable to deny a member of the public access to the 
FOIA simply because of arguable imperfections in the form in which a 
request for public records is couched. A talismanic insistence on the use 
of the word "record" would be inconsistent with the spirit and the 
policy of the FOIA.” Perkins v. FOIC, 228 Conn. 158, 167 (1993) 
(emphasis added). 

 

Regardless, the words “records” appear in each letter no less than seven times, and each 

letter referred to “information” and “public records.”   

d. The three requests were unmistakably valid FOIA requests.   The City and its 

counsel were clearly aware of the Perkins precedent, as they cited it repeatedly in their 

Respondent’s Memorandum.  Denials of the first three FOIA requests, given the high 

levels of public interest in these requests, and given the clear indications that the 

Respondent had always anticipated—literally since the first discussions of the ID card 

concept in 2005—the very high probability that such a FOIA request would be filed, 

were arbitrary, pretextual, and illegal. 
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2. The City repeatedly failed to respond to Complainants within the statutory 
FOIA deadlines. 
 
a. FOIA requires that:  

“any denial of the right to inspect or copy records provided for under 
section 1-210 shall be made to the person requesting such right by the 
public agency official who has custody or control of the public record, in 
writing within four business days of such request, except when the 
request is subject to subsections (b) and (c) of section 1-214, in which case 
such denial shall be made, in writing, within ten business days of such 
request. Failure to comply with a request to so inspect or copy such public 
record within the applicable number of business days shall be deemed a 
denial.”  C.G.S. § 1-206(a). 
 
 

b. The City timely received the first three FOIA requests in case 2007-605, dated 

July 24, 25, and 28, 2007.  In violation of the statutory four-day deadline specified in 

C.G.S. Sec. 1-206(a), the Respondent City failed, without explanation or notice, to 

respond in any form to these FOIA requests, until August 28, 2007, more than four weeks 

after the statutory deadline. Respondent’s Memo, Exhibit 5. 

c. The City again violated the C.G.S. Sec. 1-206(a) response deadline for 

Complainant’s fourth public records request, dated and received on September 10, 2007, 

when it failed, without explanation to provide a written response until October 12, 2007, 

again more than four weeks after the statutory deadline. Respondent’s Memo, Exhibit 

11.22 

                                                 
22 Although the City wrote in its August 27, 2007 response that “the various records you seek are 
exempt pursuant to… Section 1-210(b)(2),” the ten-day deadline for requests subject to 
subsections 1-214(b) and (c) had also elapsed more than two weeks earlier. In any case, there is 
no evidence in the record to show that the City ever complied with those subsections, which if 
applicable, would have required the City to obtain written objections from each “employee” 
whose personnel or similar records would be subject to disclosure. 
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d. Similarly, the City failed to respond to the request by Mr. Chris Powell in case 

2007-498, dated August 6, 2007, until September 14, 2007, more than five weeks after 

the statutory deadline. Respondent’s Memo, Exhibit 7. 

e. Pursuant to C.G.S. § 1-206(a), failure to respond to each request was a denial for 

FOIA purposes.  Accordingly, the dates on which the five FOIA requests-- all of which 

requested a substantially identical set of public records-- were denied by operation of law 

are July 27, July 30, September 4, August 10, and September 18, 2007, respectively. 

f. The FOIC previously ruled that the failure of a public agency to “promptly” 

respond to a FOIA request, absent specific extenuating circumstances, violates the 

fundamental rights of the requestor.  FOIC held:    

“[T]he word “promptly” as used in §1-210(a), C.G.S., means quickly and without 
undue delay, taking into consideration all of the factors presented by a particular 
request.  The Commission also gave the following guidance: ‘The Commission 
believes that timely access to public records by persons seeking them is a 
fundamental right conferred by the Freedom of Information Act.  Providing such 
access is therefore as much a part of their mission as their other major functions.’”  
 

Baker v. Chief of Police, Town of Cromwell et al., FOIC # 2007-317, ¶¶ 31-32 (2008) 

(citing FOIC Advisory Opinion #51 (1982). 

g. The City, in its extensive filings and testimony in these cases, never once offered 

on the record any extenuating circumstances which might have justified the delays in 

response. 
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IV. CONCLUSION 
 

 A public agency seeking to withhold public records from the citizenry faces a 

heavy burden of persuasion.  The elements of proof for each of the three exemptions at 

issue in the CWP and Powell cases, subsections (b)(2), (b)(3), and (b)(19), are well 

established in FOIC and state court case law.  Amicus IRLI can find no indication that 

the City of New Haven has met its burden of persuasion on any element of the three 

exemptions that it has claimed. 

 The Connecticut Supreme Court stated that a public agency may not abuse its 

discretion in making the decision to withhold disclosure. “The agency must, therefore, 

indicate the reasons for its determination to withhold disclosure and those reasons must 

not be frivolous or patently unfounded.”  Van Norstrand v. FOIC, 211 Conn. 339, 345 

(1989); Lewin v. FOIC, 91 Conn. App. 521, 526 (2005). In both cases, FIC# 2007-498 

and FIC# 2007-605, the record shows that the City provided no explanation whatsoever 

to either Complaining party for its repeated violation of FOIA procedures.  The City 

failed to state to the Requesters non-frivolous reasons, based on findings, for its 

determination that an exemption applied. 

 Weighed together, the City’s denial of three claims on the clearly mistaken and 

erroneous ground that “magic words” were missing from the written request; the City’s 

repeated failure to comply with the statutory response deadlines; and the failure to 

provide any reasons for the determination, in particular the denial of disclosure based on 

a (b)(19) exemption, without having requested, much less received, the mandatory state 
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agency “risk of safety” determination, constitute arbitrary and illegal actions on the part 

of the Respondent and of the State. 

Compliance with the laws of FOIA procedure is essential to protect the right of the 

citizenry to access public records.  Testimony at the hearing repeatedly indicated that the 

City had never intended, from the earliest planning stages in 2005, to disclosure ID card 

program records to the public unless forced to do so.  In its zeal to promote the use of ID 

cards by illegal aliens, the City acted in bad faith and infringed the basic due process 

rights of citizen requesters under the FOIA law.  The totality of the City’s repeated 

violations and bad faith acts merits imposition of civil penalties. Under these 

circumstances, none of the multiple decisions to withhold records had a reasonable basis, 

and imposition of civil penalties pursuant to C.G.S. § 1-206(b)(2) is fully justified. 

 

Respectfully submitted, 
 
Date:  June 5, 2008 
    
 
 
      By:   _______________________________ 
       Michael M. Hethmon 
       General Counsel 
       Immigration Reform Law Institute 
       25 Massachusetts Ave. N.W. 
       Suite 330B 

  Washington, DC 20001 
  Telephone:  202-232-5590   
  E-Mail: mhethmon@irli.org 
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