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Good afternoon Chairman Delph and Committee Members, 

 

My name is Dale Wilcox. Although I currently reside in the Washington-D.C. area, since 

1974 I have called Indiana my home state. I grew up and attended school here, 

including graduating from New Albany High School in New Albany, Indiana. I am an 

attorney that has been barred in the State of Indiana for twenty years. I began my 

career here as a litigator, working for a law firm in Terre Haute that focused on 

representing clients in constitutional and civil rights matters. 

 

I currently serve as Executive Director and General Counsel for the Immigration Reform 

Law Institute (“IRLI”), which is the legal affiliate of the Federation for American 

Immigration Reform (“FAIR”). FAIR is a national, non-profit, public interest organization 

with thousands of members in Indiana and more than a quarter million members and 

activists nationwide. We have been working for more than 35 years to promote policies 

that will effectively combat illegal immigration, restore moderation to legal immigration, 

and reform our immigration laws to bring them into accord with the national interest. 

 

The policies we support are aimed at bettering the quality of life and well-being of all 

Americans. Our focus on illegal immigration encompasses several concerns. Chief 

among them are undermining respect for the law, increasing unfair competition for jobs 

and driving down wages, adding significantly to the fiscal burden on American 

taxpayers, threatening national security and community safety and health, placing 

strains on schools, hospitals, and other community institutions, and aggravating an 

already too high level of population growth.  

 

I am here today to serve you in the best interest of all Hoosiers as an expert witness on 

immigration-related legal and policy issues. My testimony is focused on federal 

immigration law and policy and the federal-state relationship concerning the same. 

 

The U.S. Constitution under Article I, § 8, cl. 4, delegates plenary authority over 

immigration to Congress. As the U.S. Supreme Court has recognized: 

 

The conditions for entry of every alien, the particular classes of aliens that 

shall be denied entry altogether, the basis for determining such 
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classification, the right to terminate hospitality to aliens, [and] the grounds 

on which such determination shall be based, have been recognized as 

matters solely for the responsibility of the Congress.1 

 

Congress has exercised its plenary authority by enacting the Immigration and 

Nationality Act of 19522 (“INA”), which has been amended numerous times since its 

enactment. The INA established “a comprehensive federal statutory scheme for 

regulation of immigration and naturalization and set the terms and conditions of 

admission to the country and the subsequent treatment of aliens lawfully in the 

country.”3  

 

The INA clearly evinces that Congress intended cooperation between federal and state 

governments in immigration enforcement. Just one example is contained at 8 U.S.C. § 

1357(g)(10), which states that a formal agreement with the federal government is not 

necessary for State and local authorities to communicate with the federal government 

regarding a person’s immigration status or otherwise assist in the identification, 

apprehension, detention, or removal of aliens not lawfully present in the United States.4 

The U.S. Department of Homeland Security (“DHS”), which has the principle 

responsibility to enforce our immigration laws, “has long viewed state and local 

governments as valuable partners that can serve a helpful role in assisting DHS in 

fulfilling its responsibilities with respect to immigration enforcement.”5 

 

In the recent case of Arizona v. U.S., the U.S. Supreme Court stated that the 

“pervasiveness of federal regulation does not diminish the importance of immigration 

policy to the States” as the States “bear[] many of the consequences of unlawful 

immigration.”6 The Supreme Court has recognized that States can constitutionally 

legislate in areas of traditional State concern that might impact noncitizens: 

 

                                                 
1
 Harisiades v. Shaughnessy, 342 U.S. 580, 596-97 (1952) (Frankfurter, J., concurring) (emphasis 

added); see also Immigration and Naturalization Service v. Chadha, 462 U.S. 919, 940 (1983) (“The 
plenary authority of Congress over aliens under Article I, § 8, cl. 4, is not open to question.”). 
2
 66 Stat. 163, 8 U.S.C. § 1101, et seq. 

3
 Chamber of Commerce of U.S. v. Whiting, 131 S.Ct. 1968, 1973 (2011) (citation omitted). 

4
 “Nothing in this subsection shall be construed to require an agreement under this subsection in order for 

any officer or employee of a State or political subdivision of a State—(A) to communicate with the 
Attorney General regarding the immigration status of any individual, including reporting knowledge that a 
particular alien is not lawfully present in the United States; or (B) otherwise to cooperate with the Attorney 
General in the identification, apprehension, detention, or removal of aliens not lawfully present in the 
United States.” 8 U.S.C. § 1357(g)(10). 
5
 UNITED STATES DEPARTMENT OF HOMELAND SECURITY, Guidance on State and Local Governments’ 

Assistance in Immigration Enforcement and Related Matters at 1, available at 
http://www.dhs.gov/xlibrary/assets/guidance-state-local-assistance-immigration-enforcement.pdf. 
6
 Arizona v. U.S., 132 S. Ct. 2492, 2500 (2012). 

http://www.dhs.gov/xlibrary/assets/guidance-state-local-assistance-immigration-enforcement.pdf
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Although [a] State has no direct interest in controlling entry into this 

country, that interest being one reserved by the Constitution to the Federal 

Government, unchecked unlawful migration might impair the State’s 

economy generally, or the State’s ability to provide some important 

service. Despite the exclusive federal control of this Nation’s borders, we 

cannot conclude that the States are without any power to deter the influx 

of persons entering the United States against federal law, and whose 

numbers might have a discernible impact on traditional state concerns.7 

 

Permissible state laws include those that mirror federal objectives and incorporate 

federal immigration classifications.8  

 

Congress does have the authority under the U.S. Constitution’s Supremacy Clause, Art. 

VI, cl. 2, to preempt state laws concerning noncitizens. There exist two broad categories 

of preemption, express and implied. Express preemption occurs when a federal statute 

expressly bars a state or local government from passing a particular law. Section 

1324a(h)(2) of Title 8, which concerns the unlawful employment of aliens, is a good 

example of an express preemption clause. The clause provides, “The provisions of this 

section preempt any State or local law imposing civil or criminal sanctions (other than 

through licensing and similar laws) upon those who employ, or recruit or refer for a fee 

for employment, unauthorized aliens.” 

 

Implied preemption is divided into two further categories, field and conflict preemption. 

Field preemption occurs when “States regulate[] conduct in a field that Congress, acting 

within its proper authority, has determined must be regulated by its exclusive 

governance.”9 “The intent to displace state law altogether can be inferred from a 

framework of regulation so pervasive . . . that Congress left no room for the States to 

supplement it.”10 It can also be inferred “where there is a federal interest . . . so 

dominant that the federal system will be assumed to preclude enforcement of state laws 

on the same subject.”11 Where Congress occupies an entire field, even a 

complementary state law is impermissible. Field preemption reflects a congressional 

decision to foreclose any state law in the area, even if it is parallel to federal 

standards.12 

 

                                                 
7
 Plyler v. Doe, 457 U.S. 202, 229 (1982). 

8
 Plyler, 457 U.S. at 225–26. 

9
 Arizona, 132 S. Ct. at 2501 (citation omitted). 

10
 Arizona, 132 S. Ct. at 2501 (internal quotation marks and citations omitted). 

11
 Id. 

12
 See Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 249 (1984). 
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Conflict preemption occurs when state laws conflict with federal law. “This includes 

cases where compliance with both federal and state regulations is a physical 

impossibility and those instances where the challenged state law stands as an obstacle 

to the accomplishment and execution of the full purposes and objectives of Congress.”13 

“Impossibility” conflict pre-emption exists only where it is truly impossible to comply with 

both federal and state law. “Obstacle” conflict pre-emption, on the other hand, requires 

a broader inquiry into the purposes underlying a federal statute, and whether a state law 

stands as an obstacle to effectuation of those purposes. “What is a sufficient obstacle is 

a matter of judgment, to be informed by examining the federal statute as a whole and 

identifying its purpose and intended effects.”14 A “hypothetical or potential conflict” is 

insufficient to establish preemption.15 

“Consideration under the Supremacy Clause starts with the basic assumption that 

Congress did not intend to displace state law.”16  Accordingly, in the absence of express 

preemptive language, federal courts should be “reluctant to infer pre-emption.”17 Also, 

“[i]n preemption analysis, courts should assume that the historic police powers of the 

States are not superseded unless that was the clear and manifest purpose of 

Congress.”18 “This assumption provides assurance that the federal-state balance will 

not be disturbed unintentionally by Congress or unnecessarily by the courts.”19 

The following list contains some examples of permissible State legislation that concerns 

aliens: 

 

1. Require private employers and/or public employers, contractors and 

subcontractors to verify work authorization for all employees using the federal 

government’s free online E-Verify program20 

2. Prohibit the knowing employment of unauthorized aliens and impose business 

license suspension or revocation consequences for employers who break the 

law21 

                                                 
13

 Arizona, 132 S. Ct. at 2501 (internal quotation marks and citations omitted). 
14

 Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363, 373 (2000). 
15

 Rice v. Norman Williams Co., 458 U.S. 654, 659 (1982). 
16

 Bldg. & Const. Trades Council of Metro. Dist. v. Assoc. Builders & Contractors of Mass./R.I., Inc., 507 
U.S. 218, 224 (1993). 
17

 Id. 
18

 Arizona, 132 S. Ct. at 2501 (internal quotation marks and citations omitted); see also De Canas v. Bica, 
424 U.S. 351, 353, 356 (1976) (“[F]ederal regulation … should not be deemed pre-emptive of state 
regulatory power in the absence of persuasive reasons—either that the nature of the regulated subject 
matter permits no other conclusion, or that Congress has unmistakably so ordained.”) (internal quotation 
marks and citation omitted). 
19

 Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977) (citation omitted). 
20

 See Whiting, 131 S. Ct 1968; see also Chamber of Commerce of the US v. Edmondson, 594 F.3d 742 
(10th Cir. 2010). 
21

 See Whiting, 131 S. Ct 1968. 
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3. Require state law enforcement officers to make a reasonable attempt to 

determine the immigration status of a person stopped, detained, or arrested if 

there exists reasonable suspicion that the detained individual is an unlawfully 

present alien22 

4. Prohibit the misclassification of employees as independent contractors by 

employers 

5. Require state and local benefit administrators verify benefit, service, or license 

eligibility through the federal government’s Systematic Alien Verification for 

Entitlements (SAVE) program23 

6. Require the impoundment of vehicles driven by unlicensed drivers 

7. Require state and/or local impact assessments to ascertain the viability of 

refugee resettlements in certain localities (such as impact on schools/education, 

healthcare, and public services and safety) as part of the state consultation 

process with the federal government 

8. Prohibit sanctuary policies, ordinances, or practices that prohibit or restrict 

communication between local and federal authorities regarding immigration 

9. Require immigration detainer compliance and other forms of local law 

enforcement cooperation with federal authorities 

10. Require that when a person has been charged with a felony, or for driving under 

the influence, and is confined for any period in a jail or other detention center or 

facility, a reasonable effort shall be made to determine the identity and 

citizenship status of that person; upon verification that the person is not lawfully 

present in the United States, require notification to DHS of the detention status of 

the prisoner, and confirm whether or not a federal immigration detainer has been 

requested for the alien; make such notification a public record 

Many of these recommended measures have been enacted in states like Oklahoma, 

Missouri, Arizona, Mississippi, Georgia, Alabama, North Carolina, South Carolina, and 

Utah and have proven to have had a powerful and practical deterrent effect on the entry 

and continued presence of illegal aliens. 

 

Combating illegal immigration is a long-term challenge that involves responsibilities for 

both national and local lawmakers. The focus of that effort must center on discouraging 

new illegal alien settlement and the gradual reduction of the illegal alien population by 

removing the welcome mat extended by unwitting and exploitive employers. Doing so 

will achieve progress towards what should be a priority for all of us — fostering a 

climate in which Hoosiers can welcome foreign nationals with open arms in the 

                                                 
22

 See Arizona v. U.S., 132 S. Ct. at 2507. 
23

 See 8 U.S.C. §§ 1621 and 1622. 
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knowledge that they have been invited into the United States and should be treated as 

respected guests and potential future fellow citizens. 

 

Opponents of state action on the immigration issue argue that this area is solely an area 

for the federal government. But as numerous legal authorities, including the U.S. Code 

and a growing body of court opinions would show, this is not the case. Others argue 

that states will enact a patchwork of divergent and conflicting immigration laws. But, as I 

have shown in my testimony, states must legislate in a way that is consistent and 

harmonious with federal law. 

 

The American public is demanding that government at all levels take the necessary 

steps to protect American jobs and taxpayers from a burden placed upon them by years 

of inconsistent and often lax immigration enforcement. I would like to congratulate you 

on your interest in writing good legislation to do just that. IRLI is ready, willing and able 

to assist you in this endeavor. We stand ready to provide advice and technical 

assistance at your convenience. Thank you for this opportunity to speak with you today. 
 

 

 

 


