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INTRODUCTION 

Pursuant to Rules 2.10 and 4.6 of the Practice Manual of the Board of Immi-

gration Appeals (Board), the Immigration Reform Law Institute (IRLI), on 

behalf of its client, the Federation for American Immigration Reform (FAIR), 

hereby requests leave to file an amicus curiae brief in response to Amicus In-

vitation No. 17-01-26. The amicus curiae brief is submitted with this motion.  

FAIR is a nonprofit, public interest, membership organization of concerned 

citizens who share a common belief that our nation’s immigration policies 

must be reformed to serve the national interest. Specifically, FAIR seeks to 

improve border security, stop illegal immigration, and promote immigration 

levels consistent with the national interest. IRLI serves as counsel for FAIR 

in the submission of its amicus curiae brief to the Board. 

The Board has solicited amicus briefs from FAIR for more than twenty 

years. See e.g., Matter of Q— T— M— T—, 21 I. & N. Dec. 639 (B.I.A. 1996) 

(citing Timothy J. Cooney, Esquire, Washington, D.C., amicus curiae for 

FAIR and noting “The Board acknowledges with appreciation the brief sub-

mitted by amicus curiae.”). Therefore, Amicus FAIR respectfully requests 

leave to file the brief accompanying this motion to assist the Board with the 

issue presented. 
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Dale L. Wilcox 

D.C. Bar No. 1029412 
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ISSUES PRESENTED 

The Board’s issues presented: 

(1) Whether, assuming that Arizona prohibits at least one narcotic drug 

that is not within the Federal controlled substances schedules and that its 

statute is not divisible, a conviction for attempt to transport a narcotic drug 

for sale under Ariz. Rev. Stat. §§ 13-3408(A)(7) and 13-3408(B)(7) is a crime 

involving moral turpitude. Please discuss in this regard Matter of Khourn, 

21 I&N Dec. 1041 (BIA 1997), and Matter of Silva-Trevino, 26 I&N Dec. 826 

(BIA 2016). 

(2) Whether the respondent is removable under section 212(a)(2)(A)(i)(II) or 

section 212(a)(2)(C) of the Immigration and Nationality Act based on a con-

viction for attempt to transport a narcotic drug for sale under Ariz. Rev. 

Stat. §§ 13-3408(A)(7) and 13-3408(B)(7), in light of Mathis v. United 

States, ___U.S.___, 136 S.Ct. 2243 (2016); Lopez-Valencia v. Lynch, 798 

F.3d 863 (9th Cir. 2015); and Matter of Chairez, 26 I&N Dec. 819 (BIA 

2016). 

SUMMARY OF THE ARGUMENT 

The provisions of the INA applying to crimes of moral turpitude do not speci-

fy specific crimes (as other provisions of the INA do). Therefore, the question 

of whether Ariz. Rev. Stat. § 13-3408(A)(7) defines a crime of moral turpitude 

must be determined from its own definition; not by reference to a federal 

crime. Because Ariz. Rev. Stat. § 13-3408(A)(7) is part of a criminal code and 

requires a knowing mental state, it would only fail to be a crime of moral tur-

pitude if there were a realistic probability that someone could be convicted of 

transporting some benign substance where there would be no “evil intent.” 

There does not appear to be any such benign substances proscribed by the Ar-

izona statute. 

The scope of INA section 212(a)(2) is broad and makes aliens inadmissible 

if they have been convicted of violating a law or regulation of any country or 

state related to a controlled substance “as defined in section 802 of title 21.” 
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Ariz. Rev. Stat. § 13-3408(A)(7) clearly is related to controlled substances be-

cause nearly all the substances on its proscribed list are on the federal sched-

ule. Under the law adopted by most circuits addressing the issue, an alien 

convicted under Ariz. Rev. Stat. § 13-3408(A)(7) would be deportable. Under 

the Ninth Circuit’s minority view, such an alien would be deportable only if 

the conviction was related to a substance on the federal controlled substance 

schedules. 

ARGUMENT 

I. Arizona’s drug trafficking law defines a crime of moral turpitude. 

In Matter of Silva-Trevino, the Board established a unified standard for de-

termining whether a crime is one of moral turpitude: 

When determining whether a conviction for a State or Federal offense is for 

a crime involving moral turpitude, Immigration Judges and the Board will 

examine the State or Federal statute defining the crime of conviction to see 

if it fits within the generic definition of a crime involving moral turpitude. 

In evaluating the criminal statute under the categorical approach, unless 

circuit court law dictates otherwise, we apply the realistic probability test. 

This requires us to focus on the minimum conduct that has a realistic prob-

ability of being prosecuted under the statute of conviction, rather than on 

the facts underlying the respondent’s particular violation of that statute. 

26 I. & N. Dec. 826, 831 (B.I.A. 2016) (internal citations omitted). Most of the 

circuits have adopted the categorical approach as well.  

Whether an alien’s crime involves moral turpitude is determined by the 

criminal statute and the record of conviction, not the alien’s conduct. As a 

general rule, a criminal statute defines a crime involving “moral turpitude 

only if all of the conduct it prohibits is turpitudinous. Where a statute co-

vers both turpitudinous and non-turpitudinous acts, however, it is “divisi-

ble,” and we then look to the record of conviction to determine whether the 

alien was convicted under that part of the statute defining a crime involv-

ing moral turpitude. 

Partyka v. Attorney Gen. of the United States, 417 F.3d 408, 411 (3d Cir. 

2005) (internal citations omitted); accord Galeana-Mendoza v. Gonzales, 
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465 F.3d 1054, 1057–58 (9th Cir. 2006); Prudencio v. Holder, 669 F.3d 472, 

484 (4th Cir. 2012); Gertsenshteyn v. U.S. Dep’t of Justice, 544 F.3d 137, 147 

(2d Cir. 2008); contra Ali v. Mukasey, 521 F.3d 737, 743 (7th Cir. 2008) (re-

jecting the categorical approach and allowing the Board to look at the cir-

cumstances of the conviction).  

Congress’s statutes provide no guidance as to what the phrase moral turpi-

tude means. Franklin v. Immigration and Naturalization Serv., 72 F.3d 571, 

587 (8th Cir. 1995); compare 8 U.S.C. §§ 1182(a)(2)(A)(i) & 1227(a)(2)(A)(i) 

(making aliens convicted of crimes of moral turpitude inadmissible and de-

portable) with 8 U.S.C. § 1101(a)(43) (defining aggravated felony as a list of 

specific crimes). The Ninth Circuit has called the phrase “amorphous.” Gale-

ana-Mendoza v. Gonzales, 465 F.3d 1054, 1058 n.9 (9th Cir. 2006). However, 

that court’s “understanding of the general meaning of this amorphous phrase 

does not vary materially from that of the BIA.” Id.  

In Matter of Khourn, the Board described three standards for a conviction 

to be one of moral turpitude. 21 I. & N. Dec. 1041 (BIA 1997). First, the stat-

ute in question must be criminal, rather than regulatory. Id. at 1044–45. Sec-

ond, the crime must require a knowing or intentional mental states. Id. at 

1045—46; see also Partyka v. Attorney Gen. of the United States, 417 F.3d 

408, 415 (3d Cir. 2005). Finally, the crime must be one of “evil intent.” Id. at 

1046.  

The Arizona drug trafficking statute easily meets the first two of these 

standards. Ariz. Rev. Stat. § 13-3408(a)(7). Section 13-3408(a)(7) is part of the 

criminal code and it requires knowing mental state. In regard to the final re-

quirement, in Khourn, the Board observed that “there are few criminal acts 

that are more reprehensible than the act of abetting drug addiction by engag-

ing in the illicit narcotic and marihuana traffic” and held that drug traffick-
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ing under 21 U.S.C. § 841(a)(1) was a crime of moral turpitude. I. & N. Dec. 

at 1046; Matter of Romo, 26 I. & N. Dec. 743, 746 (B.I.A. 2016). Furthermore, 

Arizona classifies drug trafficking as “a class 2 Felony.” Ariz. Rev. Stat. § 13-

3408(B)(7). This puts the crime on the same level as molestation of a child, 

§ 13-1410, kidnapping, § 13-1304, arson of an occupied structure, § 13-1704, 

and armed robbery, § 13-1904. Therefore, the Arizona crime of transporting 

narcotics facially is one of moral turpitude. 

A. The statutory provisions involving crimes of moral turpitude do not 

require a state statute to conform to the provisions of a federal 

statute. 

The Board’s issue statement includes the additional fact that the list of sub-

stances proscribed under Ariz. Rev. Stat. § 13-3408(A)(7) contains at least 

one substance that is not under the federal schedule. Ariz. Rev. Stat. § 13-

3401(20). This, in itself, is not significant. Some immigration provisions re-

quire a state crime conform to the federal definition of a crime in order to be 

applicable. E.g., 8 U.S.C. §§ 1101(a)(43), 1182(a)(2)(A)(i)(II). Nonetheless, the 

statutory provisions involving moral turpitude do not require such conform-

ance. 8 U.S.C. §§ 1182(a)(2)(A)(i) & 1227(a)(2)(A)(i). Thus, there is nothing in 

the INA that prevents Arizona from defining a crime of moral turpitude that 

proscribes substances it considers harmful that the federal government does 

not proscribe. See Desai v. Mukasey, 520 F.3d 762, 766 (7th Cir. 2008) (af-

firming a Board decision holding that a conviction under state law for dis-

tributing a look-alike drug not on the federal schedules was a crime of moral 

turpitude); Collymore v. Lynch, 828 F.3d 139, 146 (2d Cir. 2016) (finding alien 

convicted for drug crime under Pennsylvania law was deportable even though 

the state’s list of proscribed substances differed from the federal schedules). 
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B. Arizona’s list of proscribed narcotics is largely consistent with 

those proscribed by the federal government and is limited to 

substances that are objectively harmful. 

A controlled substance list has to keep up with chemists and address new 

variants of compounds. For example, the street drug 3-Methylthiofentanyl 

(No medical purpose under Schedule I, 21 C.F.R. § 1308.11) 

 

is a derivative of the pain medication Fentanyl (Has medical purposes but is 

restricted under Schedule II, 21 C.F.R. § 1308.12).  

 

Arizona classifies and proscribes both as narcotics. Ariz. Rev. Stat. § 13-3401. 

The federal system relies on regulation to define controlled substances. 

Statutes define standards for controlled substances, 21 U.S.C. §§ 811 & 812, 

and the specific controlled substance are proscribed by regulation in sched-

ules. 21 C.F.R. § 1308. The Attorney General updates these schedules annu-

ally. 21 U.S.C. § 218(a).  

As is normal in state drug laws, Arizona law proscribes substances through 

statute. Ariz. Rev. Stat. § 13-3401. Unless a state drug law incorporates by 

reference the Federal regulations, its list is never going to be synchronized 

with the Federal schedules. Furthermore, it would be impracticable for a 
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state to define drug crimes by reference to Federal regulations because a reg-

ulation change could render the state law nonsensical (e.g., creating a refer-

ence to a non-existent section). 

Comparing Arizona’s list of proscribed narcotics, Ariz. Rev. Stat. § 13-

3401(1), to the federal schedule, 21 C.F.R. § 1308, the Board will see that 

they are banning the same types of drugs, and that nearly all those on the 

Arizona list are on the federal schedules. The major difference is how the two 

lists are organized. Id. There may be some drugs on the Arizona list not 

found on the Federal list but the differences are insignificant.  

Benzylfentanyl1, is one example.  

 

 

Benzylfentanyl Fentanyl 

This is an analog of Fentanyl (a Schedule II drug under 21 C.F.R. § 1308.11). 

The two drugs have the same molecular composition with a different orienta-

tion of the bonds between the molecular groups. Benzylfentanyl is one of sev-

eral opioid derivatives sold under the street name China White. Agnieszka 

Skulska, et al., Fentanyl and its Analogues in the Forensic Laboratory. Medi-

                                            
1 IRLI has not identified all the differences between the federal schedule 

and Arizona’s list of proscribed narcotics. IRLI uses Benzylfentanyl as its ex-

ample because of a significant body of law involving its scheduling and 

descheduling. Arizona proscribes all Fentanyl variants Ariz. Rev. Stat. § 13-

3401(20)(qq). Benzylfentanyl is a byproduct impurity of the production of 

Fentanyl. Drug Enforcement Administration, Microgram Bulletin, July 2010. 
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cal and Analytical Problems, Z. Zagadnien Nauk Sadowych 59:127-142, Jan. 

2004.2 Benzylfentanyl had been on the Federal controlled substance schedule 

until June 29, 2010. Correction of Code of Federal Regulations: Removal of 

Temporary Listing of Benzylfentanyl and Thenylfentanyl as Controlled Sub-

stances, 75 Fed. Reg. 37,300 (June 29, 2010).  

The Justice Department determined that Benzylfentanyl was “essentially 

inactive, with no evidence of abuse potential,” thereby disqualifying it from 

the federal schedules. 75 Fed. Reg. at 37,300. However, the statutory provi-

sions at issue do not require conformity with federal law as a mandatory ele-

ment of a crime of moral turpitude. 8 U.S.C. §§ 1182(a)(2)(A)(i) 

& 1227(a)(2)(A)(i). Public health and safety policies can result in the states 

proscribing different drugs than the federal government. Desai v. Mukasey, 

520 F.3d 762, 765 (7th Cir. 2008) (holding a state crime prohibiting the dis-

tribution of a look-alike drug not found on the federal schedules was a crime 

related to a controlled substance).  

Arizona proscribes Benzylfentanyl and other Fentanyl variants not on the 

federal schedule. Ariz. Rev. Stat. § 13-3401(1). These are designer drugs that 

have no medical value and are considered part of a dangerous trend. Jane 

Mounteney, Fentanyls: Are we missing the signs? Highly potent and on the 

rise in Europe, International Journal of Drug Policy, July 2015, pp 626–31.3 

Under Khourn, the immigration judge is to inquire whether the crime of 

transportation or distribution for sale of this “China White” or other sub-

stances not found on the federal schedules constitutes an act of “evil intent” 

                                            
2  Available in English at http://www.forensicscience.pl/pfs/59_skulska.pdf 

(last visited Feb. 9, 2017). 
3  Available at http://www.ijdp.org/article/S0955-3959(15)00097-3/fulltext 

(last visited Feb. 9, 2017). 
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21 I. & N. Dec. at 1046; see Mounteney and Skulska. 

C. The absence of a specific substance in the federal schedules does 

not categorically mean it is not a violation of federal drug laws to 

distribute it. 

Further undermining the argument that a state drug crime including pro-

scriptions on substances absent from the federal schedules is not one of moral 

turpitude is the fact that there are a number of situations where the distribu-

tion of an unscheduled substance is still a federal crime. In the specific case 

of Benzylfentanyl, as chemical analogue of Fentanyl, it could be classified as 

a controlled substance analogue, if the party “represents or intends” it to have 

a similar effect. 21 U.S.C. § 802(32)(A). In such a case Benzylfentanyl could 

be treated as a scheduled controlled substance. 21 U.S.C. § 813. It is unrea-

sonable to conclude a state drug would not be one of moral turpitude when it 

explicitly proscribes substances that are only implicitly proscribed under fed-

eral law under certain circumstances.  

D. Is there a realistic probability that someone lacking evil intent 

could be convicted under Arizona’s crime of narcotic trafficking? 

Silva-Trevino instructs that, for a statute to fall outside a generic crime of 

moral turpitude, there must be some realistic probability that someone would 

be prosecuted for an act that does not involve moral turpitude. 26 I. & N. Dec. 

at 831. IRLI has demonstrated, using the specific case of Benzylfentanyl, that 

the proscription of a substance by a state that is not on the federal schedules 

does not categorically take the state crime outside the realm of moral turpi-

tude.  

Consider the hypothetical situation where, for some public policy purpose, 

the Arizona narcotic trafficking law proscribed a benign, over-the-counter 

weight loss supplement that was sold in grocery stores in other states. In 
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such a case under a categorical analysis, that sanction could extend the Ari-

zona crime beyond the bounds of federal moral turpitude due to a lack of evil 

intent provided there were a realistic possibility someone would be convicted 

under the statute for transporting such a benign substance. Khourn, 21 I&N 

Dec. at 1046 and Silva-Trevino , 26 I.&N. Dec. 831.  

Moving from the theoretical to the actual, IRLI has not been able to identi-

fy any benign substance in Arizona’s proscription list that would open the 

possibility that someone could be convicted under Ariz. Rev. Stat. § 13-

3408(A)(7) without having the requisite “evil intent” for a crime of moral tur-

pitude. If such a benign substance could be identified, then a party would 

need to make the additional showing that there is a reasonable possibility 

that someone would be prosecuted under Ariz. Rev. Stat. § 13-3408(A)(7) for 

that substance. Otherwise, that provision defines a crime of moral turpitude. 

See Khourn, 21 I. & N. Dec. at 1046. 

II. An alien convicted of violating the Arizona narcotic trafficking 

statute is deportable because the crime is related to a controlled 

substance. 

The Board’s second issue is whether an alien convicted of attempt to 

transport a narcotic for sale under Ariz. Rev. Stat. § 13-3408(A)(7) is remova-

ble as a controlled substance trafficker pursuant to INA §§ 212(a)(2)(A)(i)(II) 

or 212(a)(2)(C). Section 212(a)(2)(A) bars the admission of anyone convicted of 

“any law or regulation of a State, the United States, or a foreign country re-

lating to a controlled substance,” including conspiracy or attempt. Section 

212(a)(2)(C) bars the admission of, “Any alien who the consular officer or the 

Attorney General knows or has reason to believe []is or has been an illicit 

trafficker in any controlled substance or in any listed chemical,” including 

those who knowingly aided, abetted, assisted, conspired, or colluded in such 
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trafficking. Both provisions explicitly define controlled substance by reference 

to “section 802 of title 21.” As such, a conviction under a state drug statute 

does not automatically make the alien inadmissible. The conviction must 

have been “related” to a substance proscribed by the federal schedules. INA 

§§ 212(a)(2)(A) & (C). On this question there is a substantial body of prece-

dent. 

A. INA Section 212(a)(2) does not require the commission of a specific 

crime for an alien to be inadmissible. 

The Board requested consideration of Mathis v. United States, 136 S.Ct. 2243 

(2016); Lopez-Valencia v. Lynch, 798 F.3d 863 (9th Cir. 2015); and Matter of 

Chairez, 26 I. & N. Dec. 819 (B.I.A. 2016). Due to the differences in the appli-

cable statutory language, none of these opinions answer the Board’s question 

presented. 

The three opinions the Board specified all address the mapping of a state 

crime to a federal crime under provisions that specify the applicable crimes. 

Mathis addressed the question of whether a state criminal statute was a ge-

neric version of a federal crime specified at 18 U.S.C. § 924(e) under the 

Armed Career Criminal Act. Mathis, 136 S.Ct. at 2247–48. Lopez-Valencia, 

798 F.3d at 866–67 and Chairez, 26 I. & N. Dec. at 821–20, addressed wheth-

er a state criminal statute was an aggravated felony as listed in 8 U.S.C. 

§ 1101(a)(43)(G). All three of these opinions explain the use of the categorical 

and modified categorical approach when determining whether a state crimi-

nal offense is a generic version of a federal offense; in particular whether the 

state statute was divisible. Mathis, 136 S.Ct. at 2248–49; Lopez-Valencia, 

798 F.3d at 867–70; Chairez, 26 I. & N. Dec. at 821–24. The reason these 

opinions are not controlling is they address federal statutory provisions that 

require a violation of a specific offense. Id. 
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The provisions specified in the Board’s issue statement do not apply to spe-

cific federal crimes. INA § 212(a)(2)(A)(i)(II) makes inadmissible any alien 

convicted or admitting “committing acts which constitute the essential ele-

ments … any law or regulation of a State, the United States, or a foreign 

country relating to a controlled substance.” Section 212(a)(2)(C) makes inad-

missible “Any alien who the consular officer or the Attorney General knows 

or has reason to believe [] is or has been an illicit trafficker in any controlled 

substance or in any listed chemical.” Neither provision requires an actual 

conviction and both encompass a violation of the law or regulation of any 

state or country. Id. The only restriction is that the conviction, admission, or 

knowledge or reason to believe must be related to a substance proscribed by 

federal law. Mizrahi v. Gonzales, 492 F.3d 156, 159 (2d Cir. 2007); see also 

Pazcoguin v. Radcliffe, 292 F.3d 1209, 1214–15 (9th Cir. 2002).  

Most courts looking at the issue have found the federal-to-state crime 

matching approach of Mathis, Lopez-Valencia, and Chairez, is inapplicable to 

these sections of the INA. See e.g., Gul v. AG of the United States, 

385 F. App’x 241, 243 (3d Cir. 2010) (stating “[n]othing in § 212(a)(2)(A)(i)(II) 

requires that the state offense have a federal analog to render an alien inad-

missible”); Rojas v. Attorney Gen. of the United States, 728 F.3d 203, 216 n.14 

(3d Cir. 2013) (stating “the categorical approach is a red herring” in deter-

mining whether a crime is related to a controlled substance); Desai v. 

Mukasey, 520 F.3d 762, 766 (7th Cir. 2008) (stating “[T]he hypothetical-

federal-felony approach does not apply to § 1182(a)(2)(A)(i)(II).... If Congress 

wanted a one-to-one correspondence between the state laws and the federal 

CSA, it would have used a word like ‘involving’ instead of ‘relating to,’ or it 

could have written the statute the way that it wrote § 1101(a)(43)(B).”); con-

tra Coronado v. Holder, 759 F.3d 977 (9th Cir. 2014) (determining whether a 
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state drug crime was a generic version of the Controlled Substance Act for 

the purposes of INA § 212(a)(2)). 

B. Most courts apply a categorical approach to determine if a state 

conviction is related to a controlled substance. 

Courts generally take a categorical approach when deciding whether a state 

or foreign crime is related to a controlled substance under INA § 212(a)(2) 

and do not examine the facts of a specific conviction. In Gul v. Attorney Gen. 

of the United States, the Third Circuit (looking at INA § 212(a)(2)(A)) applied 

the categorical approach4 and held a New Jersey drug crime was related to a 

controlled substance even though New Jersey proscribed some drugs that 

were not on the federal schedule and the record did not show what substance 

the petitioner’s conviction had involved. 385 F. App’x 241, 244 & n.2 (3d Cir. 

2010). Following the broad scope of the statute’s language, courts generally 

take an extremely broad view of what it means for a crime to be related to a 

controlled substance. E.g., Desai v. Mukasey, 520 F.3d 762, 765 (7th Cir. 

2008) (holding the state crime of distributing a look-alike drug not found on 

the federal schedules was related to a controlled substance); Mizrahi v. Gon-

zales, 492 F.3d 156, 157 (2d Cir. 2007); Al-Najar v. Mukasey, 515 F.3d 708, 

715 (6th Cir. 2008); Mellouli v. Holder, 719 F.3d 995, 1000 (8th Cir. 2013); 

Fernandez-Bernal v. Attorney General, 257 F.3d 1304, 1309 (11th Cir. 2001); 

see also Le v. Lynch, 819 F.3d 98, 109 (5th Cir. 2016) (holding the burden is 

on the alien to show that a Canadian drug conviction was not related to a 

                                            
4 Categorical in the sense that court did not look at the facts of the underly-

ing conviction. In Gul and the other opinions in this paragraph, the courts 

analyzed whether a state crime was categorically related to a controlled sub-

stance as defined by the federal schedule. In Mathis, Lopez-Valencia v. 

Lynch, and Matter of Chairez the analysis was whether a state crime was 

categorically a generic version of a specific federal crime. 
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controlled substance under federal law). Only the Ninth Circuit does not fol-

low this approach. 

Analyzing INA § 212(a)(2) differently, in Coronado v. Holder, the Ninth 

Circuit considered whether a drug conviction under California law was a re-

movable offense under INA § 212(a)(2)(A). 759 F.3d 977 (9th Cir. 2014). The 

Ninth Circuit applied the categorical approach to determine whether Califor-

nia’s drug possession law was a generic version of the federal Controlled Sub-

stance Act. Id. at 980–91. The Ninth Circuit determined that California’s 

proscription of a single substance not on the federal list caused its crime not 

to be a generic version of the Controlled Substance Act. Id. at 988. Nonethe-

less, the Ninth Circuit held that California’s list of controlled substances de-

fined alternate elements of the state crime. Id. The Ninth Circuit went on to 

hold the California statute was a generic version of the Controlled Substance 

Act under a modified categorical analysis and that the alien was deportable. 

Id. at 986; see also Ruiz-Vidal v. Lynch, 803 F.3d 1049, 1052 (9th Cir. 2015) 

(stating “[t]o determine whether an alien’s offense qualifies as one ‘relating to 

a controlled substance’ covered by the [Controlled Substance Act[, we com-

pare the elements of the state statute of conviction to the offense as defined 

by federal law); but see Cheuk Fung S-Yong v. Holder, 600 F.3d 1028, 1034 

(9th Cir. 2010) (the court did not map the state crime to a federal crime but 

stated, “the plain language of this statute requires the government to prove 

that the substance underlying an alien’s state law conviction for possession is 

one that is covered by Section 102 of the [Controlled Substance Act].”); 

Pazcoguin v. Radcliffe, 292 F.3d 1209, 1211 (9th Cir. 2002) (holding an alien 

was deportable for admitting to facts to sustain a drug conviction under Phil-

ippine law, but failed to apply statute mapping to federal law). 

The Ninth Circuit’s unique approach of matching to a federal crime is prob-
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lematic when applied to the full scope of INA § 212(a)(2). As the Third Circuit 

noted, “Nothing in § 212(a)(2)(A)(i)(II) requires that the state offense have a 

federal analog to render an alien inadmissible.” Gul v. AG of the United 

States, 385 F. App’x 241, 243 (3d Cir. 2010). Furthermore, the Ninth Circuit’s 

mapping approach is not consistent with the scope of the statute, which en-

compasses “any law or regulation of a State, the United States, or a foreign 

country relating to a controlled substance.” INA § 214(a)(2)(A)(i)(II).  

Paradoxically, the Ninth Circuit does not use the state-to-federal crime 

matching approach of Coronado and Ruiz-Vidal (drug possession) to crimes of 

drug paraphernalia possession. Instead, it has simply found that violations of 

state crimes of possessing drug paraphernalia are related to a controlled sub-

stance. E.g., United States v. Oseguera-Madrigal, 700 F.3d 1196, 1198–99 

(9th Cir. 2012); Bermudez v. Holder, 586 F.3d 1167, 1168–69 (9th Cir. 2009); 

Minh Duc Luu Le v. Immigration and Naturalization Serv., 224 F.3d 911, 

915–16 (9th Cir. 2000) (stating “we have construed the ‘relating to’ language 

broadly”). When it comes to drug possession, the Ninth Circuit interprets “re-

lating to a controlled substance (as defined in section 802 of title 21)” as 

meaning a specific substance proscribed by the federal schedule. However, for 

possessing drug paraphernalia, the Ninth Circuit treats “relating to” as hav-

ing a connection with.5 

                                            
5 It is not clear how the Ninth Circuit would approach trafficking in a con-

trolled substance. In Londono-Gomez v. Immigration & Naturalization Serv., 

the court found an alien deportable for a state conviction for drug trafficking 

but it did not apply any mapping to federal statutes. 699 F.2d 475, 476 (9th 

Cir. 1983). Because the drug involved (cocaine) is clearly proscribed by feder-

al law, Londono-Gomez does not clarify whether such a conviction must in-

volve a substance on the federal schedules in order for the crime to be related 

to a controlled substance in the Ninth Circuit. 
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C. Schedules of proscribed drugs are divisible. 

As described, supra, in Coronado the Ninth Circuit considered whether a 

drug conviction under California law was a removable offense under INA 

§ 212(a)(2)(A). 759 F.3d at 982–83. The Ninth Circuit held that California’s 

list of controlled substances defined alternate elements of the crime. Id. at 

988. When interpreting statutory provisions that state specific crimes, the 

courts have universally held that lists of proscribed drugs are divisible (for 

the purpose of mapping state crimes to federal crimes) under the modified 

categorical approach. E.g., United States v. Henderson, 841 F.3d 623, 630—31 

(3d Cir. 2016) (holding that, as an exhaustive list, Pennsylvania’s proscribed 

drug list created alternative elements for the purposes of the Armed Career 

Criminal Act); United States v. Gomez-Alvarez, 781 F.3d 787, 792 (5th Cir. 

2015) (holding California’s list of proscribed drugs is divisible under the mod-

ified categorical approach); Ruiz-Giel v. Holder, 576 F. App’x 738, 743–44 

(10th Cir. 2014) (holding Nevada’s list of proscribed drugs was divisible un-

der the modified categorical approach); Carcamo v. Lynch, 648 F. App’x 306 

(4th Cir. 2016) (holding the District of Columbia’s list of proscribed drugs was 

divisible). 

D. All approaches lead to the conclusion that a conviction under 

Arizona’s narcotic trafficking statute makes an alien deportable if it 

involved a substance on the federal schedules. 

As shown supra, Arizona’s list of proscribed narcotics largely corresponds to 

those under the federal schedule. Ariz. Rev. Stat. § 13-3401(20). Under the 

majority categorical approach of Gul in the Third Circuit, Arizona’s crime of 

transporting such substances, Ariz. Rev. Stat. § 13-3408(A)(7), is related to a 

controlled substance even if the substance involved in the conviction is not on 

the federal schedule. 385 F. App’x at 243 & 244 n.2; see also Mizrahi, 
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492 F.3d at 162. Fernandez-Bernal, 257 F.3d at 1309; Mellouli, 719 F.3d at 

1000. 

Alternatively under the Ninth Circuit’s minority approach in Coronado, a 

conviction under Ariz. Rev. Stat. § 13-3408(A)(7) is related to a controlled 

substance if a substance involved is on the federal schedules. 759 F.3d at 987. 

CONCLUSION 

In regard to the Board’s first issue, under the categorical approach, Ariz. Rev. 

Stat. § 13-3408(A)(7) is presumptively a crime of moral turpitude because it 

requires a knowing mental state and narcotic distribution is a crime of moral 

turpitude. In order for this not to be a crime of moral turpitude under the 

Board’s standard in Silva-Trevino, it requires a showing that it is likely that 

someone could be convicted of distributing some objectively benign substance 

under it. Mere differences between the state and federal lists of proscribed 

drugs are not sufficient to make that showing. 

Under the majority view, by using the categorical approach to interpret 

INA §§ 212(a)(2)(A)(i)(II) or section 212(a)(2)(C), an alien convicted under 

Ariz. Rev. Stat. § 13-3408(A)(7) is removable because this crime is related to a 

controlled substance. Under the Ninth Circuit’s minority view, such an alien 

would be deportable if the substance involved was proscribed by the federal 

schedules. 
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