
Immigration

Justices Seek Administration’s
View on Dreamer Case

The U.S. Supreme Court is asking the White House to
weigh in on a case that could upend former President
Barack Obama’s program for protecting young immi-
grants from deportation, or at least the states’ policies
surrounding it.

The case involves an Arizona policy denying driver’s
licenses to immigrants in the deferred action for child-
hood arrivals program on the ground that they’re not
lawfully in the U.S. The program provides deportation
protection and work permits to young, undocumented
immigrants who came to the country as children, also
known as ‘‘dreamers.’’

The lower courts so far have ruled against Arizona.
The state is arguing that an administrative enforcement
memorandum can’t override the Immigration and Na-
tionality Act, which it says it’s following with its driver’s
license policy.

The justices June 26 asked the acting solicitor gen-
eral to file a brief detailing the new administration’s po-
sition (Brewer v. Ariz. Dream Act Coal., U.S., No. 16-
1180, acting solicitor general’s brief requested 6/26/17).
They haven’t yet indicated whether or not they’ll take
up the case.

Parallels With 2016 Case The case has parallels to
United States v. Texas, a 2016 Supreme Court case that
challenged the legality of the deferred action for par-
ents of Americans and lawful permanent residents pro-
gram. DAPA would have provided similar benefits to a
different, much larger group of undocumented immi-
grants than DACA. The justices tied 4-4 in that case, so
no decision was issued.

Arizona argued that the Supreme Court should take
its case because the decision from the U.S. Court of Ap-
peals for the Ninth Circuit contradicts that of the Fifth
Circuit in the Texas case. Texas and 13 other states also
have weighed in on the Arizona case, arguing that the
two cases present essentially the same issues.

The case ‘‘could go into the legality of DACA’’ by say-
ing the president has ‘‘no power to change the immigra-
tion status of any person,’’ Christopher Hajec, director
of litigation for the Immigration Reform Law Institute,
said June 26.

IRLI is the litigation arm of the Federation for Ameri-
can Immigration Reform, which supports lower immi-

gration levels. The firm filed a friend-of-the-court brief
supporting Arizona in the case.

The Ninth Circuit based its decision on DACA estab-
lishing that the immigrants it covers are lawfully pres-
ent in the U.S., Hajec said. If the Supreme Court finds
that the president can’t, without Congress, decide who
is considered lawfully present, ‘‘that would be a state-
ment to some extent of DACA’s legal significance,’’ he
said.

‘‘Nothing can be ruled out’’ in terms of the scope of
the Supreme Court’s decision, but it would be a ‘‘bit of
a stretch’’ for the court to rule on DACA’s overall legal-
ity, Stephen Legomsky, a professor at the Washington
University School of Law, said June 26.

The case has more to do with whether federal immi-
gration policy overrides states’ policies where the fed-
eral policy is based on an executive action rather than
an act of Congress, Legomsky told Bloomberg BNA.

The Supreme Court could send the case back to the
Ninth Circuit for a decision on DACA’s legality, he said.
But ultimately, how the court will rule remains up in the
air because Justices Neil Gorsuch and Anthony Ken-
nedy ‘‘are such wild cards,’’ Legomsky said. Gorsuch
hasn’t been on the court long enough to establish a
track record on immigration, and Kennedy could take
either position in the case.

What Will White House Say? Where the Trump admin-
istration falls on the issues also could affect the out-
come.

It’s ‘‘hard to imagine’’ that the Justice Department
would argue that a program the administration is oper-
ating is illegal, said Legomsky, who was chief counsel
at U.S. Citizenship and Immigration Services when
DACA was created.

President Donald Trump had promised to end DACA
on his first day in office but so far, he has kept the pro-
gram in place.

There ‘‘certainly seems to be a role for a lawsuit’’ di-
rectly challenging the legality of DACA, Hajec said. He
declined to say whether IRLI had anything currently in
the works but said ‘‘it’s certainly not something we’re
not considering.’’
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